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PURPOSE

This guidance sets out the legal requirements for expert reports and
requirements imposed by certain prosecuting authorities. It also provides advice

in relation to the application of those requirements and more generally.

This guidance has been issued to support the operation of the Codes of
Practice and Conduct for Forensic Science Providers and Practitioners to the
Criminal Justice System (the Codes) [1]. In particular the provisions with regard

to section on Reporting the Results of the Codes and the Code of Conduct.

This guidance provides support for, and clarification.@ he operation of the
Codes. In the event of any conflict with the pr0VISI ] 2 Codes then the
Codes shall prevail.

As a result of its status as gwdance this voids the use of
prescriptive language. This shoul n to suggest that requirements
set out in the Codes are not m Slmllarly it does not suggest legal

obligations are not mandator

SCOPE
This guidangeyis app le to expert reports produced for use in evidence in the
Criminal Just (CJS) in England and Wales.

An expert reportis required when the witness will, either in the report or in
testimony at court, provide evidence of opinion. For the purposes of this
guidance an expert is a person who provides material to the Criminal Justice
System where it is possible that this will lead to a requirement to provide

evidence of opinion.

This guidance does not apply to statements used in the coroners’ courts.
Compliance with this guidance does not render a statement inadmissible in a

coroner’s court but some of the content is not relevant.

The requirements set out in this document do not apply to ‘informal’ documents
produced by experts with no intention that they be used as evidence (e.g. a
note clarifying issues).
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3.1.1

41.1

5.1.1

6.1.1

RESERVATION

This guidance is believed to be accurate at the time of publication but it is the
duty of each provider, and every expert, to ensure it meets the legal obligations
and to keep up to date with those obligations.

STRUCTURE
This guidance has the following structure.

General Information.

b. Requirements which apply to expert reports in general (thus applying to
those instructed by the prosecution and defence).

c. Requirements which apply to expert reports c@mmissioned, in England

and Wales by:

I The police; and/or

il The Crown Prosecution Servi

d. Declarations. L

e. General Guidance.

Issue 2 of this guida s isSued on 14 February 2019.

This is the se issue of this document. Significant amendments from the

previous versionhave been highlighted.

PART 2 - GENERAL

7.1.1

8.1.1

FSR-G-200

LEGAL INFORMATION

The information provided in this guidance is based on the legal position set out
in the document FSR-1-400 [2].

REPORTS

This guidance applies to reports produced by expert withnesses to be used in

evidence in the CJS.
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8.1.2 A report is, subject to the points below, any document produced by an expert
setting out the results of their work and/or their interpretation of the results of
their work or the work of others.

8.2 Certificates

8.2.1 A certificate (e.g. a certificate issued under the provisions of the Road Traffic

Offenders Act 1988) is not a report for the purposes of this guidance.

8.2.2 The content of a certificate must comply with the provisions of the statute which
created the right to use the certificate.

8.3 Streamlined Forensic Reports

8.3.1 Level 1 Streamlined Forensic Reports (SFR1) are supposed to be a summary of
@ e defence) to obtain
9.3(1) of the Criminal

esnot have to be prepared by the

an expert’s evidence served on the other party (ro

agreement of the evidence under the provisi
Procedure Rules (CrimPR). ! The SFR1

expert whose views are summariSed

. There are a number of

consequences of this.

a. SFR1 are not intended eu in evidence so the requirements which

apply to statements (see ) do not apply.

b. SFR1 are not gsérve r Rule 19.3(3) of the CrimPR and, as a result,
the pravisiens o le 19.4 of the CrimPR do not apply.

c. Asthe f Rule 19.4 CrimPR do not apply many of the
declarations required by Part 19 of the Criminal Practice Directions do not
apply.

8.3.2 It follows that SFR1 cannot be used as evidence.
8.3.3 Level 2 Streamlined Forensic Reports (SFR2) are intended to be used as

evidence and must comply with the provisions of Rule 19.4 CrimPR and the
relevant sections of Part 19 of the Criminal Practice Directions. SFR2 may also
have to comply with the provisions applying to statements (see the discussion

below).

1 The CrimPR and Criminal Practice Directions are available at www.justice.gov.uk/courts/procedure-
rules/criminal/rulesmenu-2015. URL accessed on 29 January 2019.
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8.4

8.4.1

9.1

911

9.1.2

9.1.3

9.14

9.15

Statements
A statement is one form of a report. It is formatted to comply with the provisions
of s9 Criminal Justice Act 1967.

ADMISSIBILITY OF EXPERT REPORTS

Report/Statement/Other

The evidence of an expert withess can be adduced in court by means of a
document under the provisions of s9 Criminal Justice Act 1967 or s30 Criminal
Justice Act 1988. A document admissible under the provisions of s9 is a

statement.

It follows that a report can be admissible under eithegprovision but must comply

5

duced by means of a s9

with the requirements of the legislation under whic

It is common practice for expert evidence to @,

statement. However, this is not essential.
L 2
Section 30 does not prescribe any partic rmat or content requirements for

an expert’s report.

As the Crown Prosecuti r (CPS) believes the use of the provisions of
s9 Criminal Justice 7 will continue to be the normal means for handling
expert evidence this'decument will assume the required output of an expert’s

as both state t and report and refer to the legislation relating to each.

work will be ich is formatted as a statement. These will be referred to

PART 3 - REQUIREMENTS

10.

10.1

10.1.1

FSR-G-200

GENERAL REQUIREMENTS

Content Requirements

The requirements for content in an expert’s report, other than the normal
content to be expected (e.g. the details of the examination undertaken, the
results of the examination and the interpretation of the results), arise from a

number of sources. These include, but are not limited to, the following.
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10.1.2

10.2

10.2.1

10.2.2

10.3

10.3.1

10.3.2

10.3.3

10.3.4

FSR-G-200

a. The provisions of s9 Criminal Justice Act 1967 which apply to statements
only.

b. The requirements of the CrimPR which either (a) apply to any report or (b)
apply to a report issued under Rule 19.3(3).

c. The requirements of the Criminal Practice Directions which either (a) apply
to any report or (b) apply to a report issues under Rule 19.3(3).

d. Judgments of the courts. A number of the requirements from judgments
have been codified into the CrimPR.

In this document the text will make clear whether content is required in a

statement or in a report. Requirements for a report apply equally to a statement.

ress

addressed, by a declaration in the statemen rt.

Declarations

A number of the requirements for content can be a 2el, or must be

The Criminal Practice Directions require athu f declarations to be

¢
included. The requirements of the RirecC verlap significantly with the
requirements created by s t rmMPR but there are requirements

additional to those in the Dire

Mandatory Content

A statement at the start, provide the following information.

a. The name of the witness; and

b. The age of the witness if they are under eighteen.
A statement must be signed by the witness.

A report must contain the same declaration of truth as a statement (see below).

As the declaration must be signed it follows a report must be signed.
Declarations
Statement of Truth

A report must incorporate a declaration that the author makes the report

believing its content to be the truth (to the best of their knowledge and belief)
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and understanding that if it is tendered in evidence they would be liable to
prosecution if they wilfully stated in it anything they knew to be false or did not

believe to be true.

10.3.5 Suitable wording appears in the criminal procedure forms linked to Part 16.2 of

the Criminal Procedure Rules: 2

“This statement (consisting of # pages) is true to the best of my knowledge and belief and |
make it knowing that, if it is tendered in evidence, | shall be liable to prosecution if | have wilfully

stated in it anything which | know to be false, or do not believe to be true.”

10.3.6 See the discussion at paragraph 10.5.5 in relation to a possible alteration to this

wording.

Duty to the Court

10.3.7 A report must include a declaration to the effect th ess has complied

with, and will continue to comply with, their ourt to provide
independent assistance by way of objecti ia opinion in relation to
matters within their expertise andfan ledgment that the witness will

inform all parties and where appr theCourt in the event that his/her

opinion changes on any ma
10.3.8 The text in section 10.3.7 can the basis for an appropriate declaration.

Number of Pages

10.3.9 As indicated the report should contain a declaration as to the number
of pages of w it is comprised.
Content
Expertise

10.3.10 A report must set out the expertise of the witness.

2 This is available at www.justice.gov.uk/courts/procedure-rules/criminal/docs/october-2015/ws001-
eng.pdf. This URL was accessed on 29 January 2019.
3 The term statement is used in the quote as this is taken from a section dealing with evidence

generally. In the case of expert evidence this term may be replaced by “report” and indeed the
Criminal Practice Directions do so.
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Qualifications

10.3.11  Areport must provide details of the expert’s qualifications, relevant experience

and accreditation. 4

10.3.12  Where the witness provides an opinion based solely on their experience it is
important that the statement make clear, in detail, the experience which allows

the expert to proffer that opinion.

10.3.13  The witness must state any limitations to their experience and whether any
particular issue, which is discussed in the statement (or on which they had been

requested to discuss), falls outside their expertise.

10.3.14  The witness must give a fair and balanced picture of their experience and not

only refer to positive comments in judgments etc.

10.3.15  Where the report sets out a provisional opinio

10.3.16  Traditionally the information provided includ
gualifications held, the post heId@/t witRess,
tim

the witness performs and the lengt hich the witness has performed

e types of expert examination

those examinations.

10.3.17  Consideration should al gl to the following information which may be of
use to the CJS.

f th ses the witness has dealt with.

ce given.

c. The courtSinvolved (e.g. magistrates’ courts, Crown Court or appellate
courts).

d. Whether the witness tends to work for the prosecution, defence or both.

e. Whether the witness has been the subject of criticism and is aware of that

criticism.

4 In forensic science the term “accreditation” is normally interpreted as a reference to accreditation to an
international standard. While it is possible that an individual will be so accredited it is unusual. In the
context of the Rules the term must therefore be interpreted to have a wider meaning such as “the
official recognition of someone as having a particular status or being qualified to perform a particular
activity”. Where the individual works for an organisation which is accredited to an international
standard this can be dealt with elsewhere.
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10.3.18

10.3.19

10.3.20

10.3.21

10.3.22

10.3.23

10.3.24

10.3.25

FSR-G-200

Literature and Information Relied On

The report must include details of literature or other information relied upon on

its preparation.

Experts provide reports based on their expertise. This may have been amassed
over many years and involved the consideration of many books, papers and
other sources of information. It is clearly not practical, or desirable, to list all of

this material in a report.

The report should set out any literature or other information used specifically to
produce the opinions contained within it. It does not have to list all of the

material which forms part of the general expertise of the witness.

plicidomain. The information

other party.

Where the expert has not relied (m material w e parties might reasonably
assume has been considered it wo ropriate to make this clear.

Facts and Assumptions

The information used does not have to be in the p

must, subject to possible legal restrictions on discle available to the

The report must set out ct d assumptions which the witness relied
upon in producing th iniony This includes, but is not limited to, the following.
a. Inform d by the party instructing them.

in witness statements.

c. Information,generated by other experts.

Results obtained by assistants working for the witness are discussed below.

The report should set out the results obtained by the witness and on which they
base their opinion. It is not necessary to set out all of the results obtained in the
examination (e.g. all results from analytical systems) but the analytical methods

employed and the overall result of each analysis should be clear.

a. The results presented should accurately represent the totality of the
results.

b.  Results which might undermine the opinion given should be set out.

c.  Sufficient results should be provided to justify the opinion expressed.
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10.3.26 It must be clear which facts are within the witness’s own knowledge.

10.3.27  All of the results obtained should be available for disclosure if

requested/required. It is good practice to make this clear in the report.
Assistance

10.3.28  Where the expert has relied on a representation of fact or opinion by another

person when developing their opinion they must:

Identify the person who made that representation to the expert;

b. Give the qualifications, relevant experience and any accreditation of that
person; and

c.  Certify that that person had personal knowle of the matters stated in

that representation. This is not limited to othe tists/experts. °

10.3.29 It should also be clear whether the work was ie der the witness’s

direct supervision.
10.3.30  The results obtained by this WOTk&hO d bessummarised.

Range of Opinion

10.3.31  Where the witness is awar@ble experts in the field would hold a
range of opinions on theflssue r consideration, the report must set out what

that range is and jugtify witness’s opinion falls at a particular point
within that r
10.3.32  The requirem ould be interpreted to limit the requirement to opinions held

by reputable experts in the field. It would be impractical, and be of no benefit to
the CJS, to provide the opinions of persons who are not properly qualified to
express them. Of course this does not mean that opinions can be ignored just

because the expert disagrees with them.
Qualification as to Opinion

10.3.33 If the witness is not able to provide an opinion without some limitation or

gualification this must be clearly set out in the report.

5 This information may be set out in an appendix to the report.
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10.3.34  If the witness is aware of any information which would detract from their opinion

this must be set out in the report. This is extremely important.
10.3.35 Particular care should be taken to make the following issues clear in the report.

a. Any results obtained which would undermine the opinion expressed in the
report.

b.  Any work, or other information, the witness is aware of which would
undermine the opinion expressed in the report.
Any limitations to the analytical approach adopted.

d. Any limitations to the interpretation model adopted.

e. If the work was not undertaken in an appropriate quality framework or
relevant standards not adhered to.

f. The uncertainty of measurement associated methods employed

and the manner in which this has been

10.3.36 In this area the term “undermine the opinign*should’ be considered to include
any information which would do amy e fellowing.

a. Undermine the opinion ex S y the witness.
b.  Undermine the proposi put¥erward by the party instructing the witness
(or calling them as & witn

Cc.  Support the propos forward by the other party (if known). ©

10.3.37  Where the

statement thi

ha t been able to fully research the opinion set out in the

ade clear.

10.3.38  The witness mayptake the view that their opinion is limited by the range of
examinations which were undertaken in the case. In such circumstances this
should be made clear in the report. This should be interpreted as requiring
disclosure of other work which may have had a significant impact on the report.
It should not be a list of all other examinations which might have been

undertaken in the case.
Reliability

10.3.39  The report must contain such information as is necessary to allow the court to
determine that the evidence is sufficiently reliable to be admitted.

6 If the proposition is not known consideration should be given to the propositions which are likely.
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10.3.40

10.3.41

10.3.42

10.3.43

10.3.44

10.3.45

10.4

104.1

10.4.2

10.4.3

FSR-G-200

Part 19 of the Criminal Practice Directions provides advice on the nature of the

information to be provided.

Conclusions

The witness must set out their conclusions in any report.
The conclusions must be explained.

Exhibits

Reports often include references to exhibits.

Part 16.3 of the CrimPR is worded as follows.

“16.3. Where the statement refers to a document or object as an exhibit, it must identify that

document or object clearly.”

The text refers specifically to statements but it ap ible for the

requirement to be met in reports.

Form
4
Units of Measurement \
Where the report includes results o measurement these should be, except

as noted below, provided'in the ropriate Sl Units, SI Derived Units or units
accepted for use wi system. It is acceptable to provide the results in

units) as long as these are provided after the SI Units

and not mor . Itis also acceptable to provide a conversion factor.

It is acceptablete@ use imperial measures in relation to road traffic signs,
distance and speed. The relevant units being mile, yard, foot and inch. It is also
acceptable to use the pint when dealing with dispensing draught beer and cider

or milk in returnable containers.

The use of imperial units for designations or descriptions as opposed to results
of measurement (e.g. in the description of the calibre of weapons or

ammunition) is acceptable.
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Legal Limits and Units

10.4.4 Where the report involves comparison of results against any legal limit or
requirement (e.g. alcohol in blood) the results should be provided in the same

units as the limit/requirement is set.

10.5 Non-Mandatory Content

Age
10.5.1 It is common practice for withnesses who are over eighteen years of age to state
this at the start of the report. There is no legal requirement to do so.

Occupation

10.5.2 It is common practice for witnesses to state their oc tion at the start of the

report. There is no legal requirement to do so.

Page Signing

10.5.3 It is common practice for Witness%s to_signieac ge of the report. There is no

legal requirement to do so. \
10.5.4 It may be a useful practice en s'the report is comprised of content
e

which the witness has ¢

10.5.5 Where this practice eddthe declaration of truth (see 10.3.5 above) may
be altered t d as
“This statement ting“of # pages each signed by me) is true ...””
Heading

10.5.6 The form linked to Part 16.2 of the Criminal Procedure Rules uses a heading as

follows.
“STATEMENT OF WITNESS
(Criminal Procedure Rules, r. 16.2; Criminal Justice Act 1967, s. 9)”

10.5.7 There is no requirement for this, or any header, to be used but it may be

advisable to incorporate a header.

7 The term ‘statement’ is used as the text is intended for more general use.
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10.5.8 Due to confusion over what is a report, what is a statement and the admissibility
of each it is suggested that it should be made clear the expert is issuing a report
which is also a statement. This allows the use of both s9 Criminal Justice Act
1967 and s30 Criminal Justice Act 1988. The recommended form of the header
is therefore the following.

“REPORT AND STATEMENT OF WITNESS
(Criminal Procedure Rules, r. 16.2; Criminal Justice Act 1967, s. 9; Criminal Justice Act 1988, s.

30)"

Continuity

10.5.9 The admissibility of evidence is linked to its relevance to matters in issue in the

case. It follows that it can only be relevant and admissible if there is a chain of

continuity.

10.5.10 Itis therefore common practice for witnesse t e report, the date on

which they took control of the exhibits an ource of those exhibits.
| 4
11. REPORTS COMMISSIONED BY T& E OR CPS
11.1.1 The Crown Prosecution Semice “ lostare Manual” incorporates requirements

for expert withesses instr, the CPS [3].
11.1.2 The Manual is avalil ine/at URL: 8
WWW.CPS.Q legalld. to g/disclosure manual/.

11.1.3 Specific guid ert witnesses is available online at URL:®

www.cps.gov.ukilegal-guidance/disclosure-experts-evidence-case-

management-and-unused-material-may-2010-guidance.

11.2 Disclosure Duty

11.2.1 The Manual requires that a report should include a declaration which confirms

that the witness understand their duty to the court in respect of disclosure

11.2.2 The required wording is as follows.

‘I am an expert in [field of expertise] and | have been requested to provide a statement. |

confirm that | have read guidance contained in a booklet known as Guidance Booklet for

8 This URL was accessed on 29 January 2019.
9 This URL was accessed on 29 January 2019.
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Experts - Disclosure: Experts’ Evidence, Case Management and Unused Material which details
my role and documents my responsibilities, in relation to revelation as an expert witness. | have
followed the guidance and recognise the continuing nature of my responsibilities of revelation.

In accordance with my duties of revelation, as documented in the guidance booklet, |

(a) confirm that | have complied with my duties to record, retain and reveal material in

accordance with the Criminal Procedure and Investigations Act 1996, as amended,;

(b) have compiled an Index of all material. | will ensure that the Index is updated in the event |
am provided with or generate additional material; (c) that in the event my opinion changes on
any material issue, | will inform the investigating officer as soon as reasonably practicable and

give reasons.”10

11.3 Additional Requirements

Self-Certificate

11.3.1 The Disclosure Manual sets out a requirement for witness to produce

a self-certificate (a pro-forma is provided in

information about their status.
Disclosure Index ¢

providing basic

11.3.2 The Manual sets out a req a expert complete and submit a
disclosure index as set outs Manual.
11.4 Optional Declarati

1141 Where ther
different oblig potentially a different fee structure for attendance, it

eport in case may be re-used in a civil process, with

may be appropnfate to add the following: **

“This report must not be used outside of the Criminal Justice System without prior agreement.”

10 The text refers to ‘statement’, but this was published before the issues or report/statement definition
arose and should therefore be interpreted as applying equally to reports. As the CPS normally
adduces evidence by way of a s9 statement the wording will normally be correct but it may have to be
modified to refer to a report,

1 Restrictions on the use of the report should have been agreed with the customer at the stage the work
is agreed.
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PART 4 -

12.

12.1.1

12.1.2

12.2

12.2.1

12.2.2

12.2.3

12.2.4

PART 5 -

13.

13.1.1

FSR-G-200

DECLARATIONS

General

The discussion above makes clear that a number of the requirements can be, or
must be, achieved by the inclusion of a declaration in the report.

Part 19 of The Criminal Practice Directions sets out a series of declarations
which must be included in a report to satisfy, or assist in satisfying, a number of
the CrimPR requirements. However, it must be recognised that the set of
declarations required by the Directions is not comprehensive.

Consideration

In light of the above, consideration was given to all requirements for content
which either required a declaration or which could

inclusion of a declaration.

Annex 1 provides the results of this consider
L 4
It is not necessary that all of the de€lara ppear at the start of the report

but there is a subset whic e start.

Annex 2 discusses whic clarations should be at the start of the report.
GUIDANCE

INDEPENDE IMPARTIALITY

Expert witnessesjare required to assist the Court by the provision of
independent and impartial advice. It is, therefore, advisable to avoid using any
wording which suggests they are partial or biased. Content which may give rise

to concern includes the following.

References to acting for a party to the case.
Reference to supporting the case put forward by a party.

Reference to the evidence supporting the case put forward by a party.

a0 o p

Indicating a concluded view on a matter which is in issue in the case.

Examples include the following.

I The guilt or innocence of the accused.
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13.1.3

13.1.4

13.1.5

13.1.6

13.1.7

14.

1411
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ii.  Whether a crime, or a particular crime, has been committed (e.g.

reference to “the murder victim”).

e. Describing the information provided by one party as ‘facts’ and the
information provided by the other party as a ‘version’.

f. Provision of tactical advice as to the conduct of the case by either party.

It is acceptable to state the evidence supports the hypothesis put forward by a

party or the factual basis of such a hypothesis.

It is acceptable for the statement to include comment on the possible impact of
the evidence on the case (e.g. whether the results would support, or not
support, a prosecution or a particular defence hypothesis) but not to provide

tactical advice on the conduct of the case.

It is always wise to use balanced terminology, suc ther or not”,

“support or refute”.

The Association of Forensic Sciegce Provider published guidance on
reports [4]. This sets out principles 4@ b red to in reporting. These include:

a. Balance; \

b. Logic;

c. Robustness; an O

d. Transparency.

The use of s S would assist in meeting the requirements for
independence ‘and impartiality.

The Regulator is developing standards which will address similar issues.

CLARITY

The report may be used, without any additional information/assistance from the
witness, to make decisions about the conduct of the case (by both parties) or as
evidence. The statement should be clear, unambiguous and be capable of
being understood by persons (e.g. jurors) who do not have the technical

understanding of the witness.

Issue 2 Page 17 of 36



Forensic Science

Thig gacument was archived on 17 April 2019

GUIDANCE — GUIDANCE — GUIDANCE — GUIDANCE — GUIDANCE — GUIDANCE — GUIDANCE — GUIDANCE - GUIDANCE

14.1.2

14.1.3

14.1.4

14.1.5

14.1.6

14.1.7

14.2

14.2.1

FSR-G-200

Checking

It is good practice to have the report checked by someone other than the

witness. The purposes of such a check can include the following.

a. To ensure the report properly addresses the issues about which the expert
has been instructed.

b. To ensure the conclusions drawn are supported, and can logically be
derived from, the information set out in the statement.

c. That the report is clear, unambiguous and understandable by the general

public.

While the check is not intended as a proof reading exercise it is helpful if

spelling and grammatical issues are identified.
Consistent

The term “consistent” has been criticised by s. It can sound significant
but, in reality, mean little. It is, th(zefore, advi o avoid the term.

The term “not consistent” is usuallyﬁ does not give rise to the same

issues.
Units
S

As noted above, th
ide

Id, normally, be provided in Sl Units. It is

acceptable

plementary indicators.

While it is acc le t0 provide a conversion factor (without providing the

imperial equivalént as a secondary indicator) this is not advisable. It creates the
risk that the witness will attempt to convert figures from Sl to imperial while
giving evidence. Any attempt to perform calculations while giving evidence

creates a risk of making mistakes.

CONTENT
Statistics

The Courts have, on a number of occasions, expressed concern about the
evidence of complex statistical analysis (e.g. Bayesian inference) being

discussed before the jury.
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It is therefore advisable to avoid incorporating detailed consideration of such
analysis in reports. The statement should set out the model employed and the

conclusions drawn.
The details of the analysis should be available for disclosure.
Accreditation

There is no clearly stated requirement for a report, or statement, to include a
description of any accreditation held by the organisation by which the witness is
employed. However, it may be considered part of the information required to
allow the court to determine if the evidence is sufficiently reliable. It will be of

assistance to the court if such information is presented.

Where an organisation holds accreditation against 7025 its employees
may make reference to this in reports and statem ollowing principles

should be maintained.

a. Reference to accreditation s‘hould only b ded in relation to work
which is within the scope of agere .

xd be clear that the accreditation

and methods employed — not the individual.

b.  Any reference to acc

applies to the organisati
c. lItis acceptable for{the a itation to make clear that the competence of

staff is asses as the accreditation process.

earWwhether the accreditation covers the interpretation

UKAS has published guidance on referring to accreditation [5].

A suitable form of words may be as follows.

“My report is based on the results of analytical work undertaken (a) using documented and
validated methods within the scope of the organisation’s UKAS I1SO 17025 accreditation [lab
reference] and (b) by staff determined to be competent for such work under the organisation’s
quality systems which are accredited to ISO 17025. This accreditation does/does not cover the

assessment and interpretation of evidence.”
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15. CONTENT OF ANNEX TO SUPPORT A DECLARATION OF NON-
COMPLIANCE WITH THE CODE OF CONDUCT

15.1.1 Producing an annex dealing with issues arising from partial or non-compliance
to the Code of Conduct allows the complex issue to be dealt with in the
statement and could allow forensic units to produce standard lines to take for
certain methods. The practitioner submitting it as part of their statement must be

prepared to answer questions on the topic should it arise.

15.1.2 It may be appropriate to detail what the forensic unit is doing to address the
non-compliance, but it is unwise to attempt to justify the non-compliance.? Both
the initial statement of non-compliance and the annex should be language
suitable to be understood by lay persons, it must nofimislead or use jargon or

cross references to clauses the reader is unlikely té folloiw, up on.

15.1.3 The Regulator’s requirements are detailed inghe“Statement of Standards and
Accreditation Requirements. Non-compliamceyéould be not adhering to one of
the separate codes of practices detailed there, or not holding the required
accreditation. Where a separate codeyof practice applies, the nature of
divergence from its requirements sheuldto be considered and addressed. The
types of issues with the agéreditation status of the method used to generate the

result reported are expe€ied tojfall into the following categories:

Not haying the reguired accreditation;
b. Having aamorelimited scope of accreditation than required; or
c. Holding agereditation for the method, not including the Codes of Practice

and Conduct in the schedule of accreditation.

15.1.4 If an organisation is in the process of achieving accreditation, and that not yet
having accreditation is the reason for declaring non-compliance, caution should
be taken how this status is described. For instance working towards
accreditation, having applied for accreditation or participation in a pilot scheme
do not convey any quality assurance and could mislead. However, if an

12 Common explanations given to the Regulator for not implementing the full scope of accreditation in
time include that the deadline was too short, a management decision was made to phase the
implementation or that capacity by the accreditation body was the issue (when it had been a
management decision to pursue accreditation in the final year). Such explanations could be
considered misleading to the court if not given in a full and balanced way, as well as being irrelevant.
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organisation was in the position to apply for accreditation it should be in the
position of being able to make the following positive comments (although do

note the advice in the remainder of this section):

The method has been fully and clearly documented;

b. The staff have been objectively demonstrated to be competent in carrying
out the method; and

c. The performance of the method has been tested in a structured manner
known as validation although signed off by my organisation, not yet

externally scrutinised.

The following approach focuses on the main non-compliance issue envisaged;
the accreditation status. However, the approach detailed may be relevant to

many situations of non-compliance.

Accreditation does not remove all risk or preyentany“@mor or mistakes from
happening, however by requiring a third-partyto logk at how a range of issues
which affect the quality of the output (such'as competence and validation) it
does seek to control risk. Therefore,"as a mmimum the annex should deal with
what risks have been identified andthowthese are mitigated. One way of
looking at risk is failure me@es and effects analysis. This is a step-by-step
approach for identifyiag What the effect of a quality failure in each stage might
have on a finding, aSWwell as consideration of whether the failure would be
detected. Faillure"'Mede Effects Analysis (FMEA) done correctly looks at all the
stages in the meéthod and what the effect would be at each stage. In a method
dealing with a reagent, if a person applied the incorrect amount (e.g. through
operator error, use of un-calibrated equipment, the wrong amount specified)
how would that affect the result? If the method was searching for images on
computer media, how would an operator error or a bug in the software tool most
likely manifest itself — the examiner has found an image, would this have
changed the result? The following sections cover these ideas in a little more
detail.

In the annex, it would be relevant to consider, for example, whether the staff
have been objectively determined to be competent. An accredited organisation

has some assurance that the system of judging competence is adequate. If
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there was to be a challenge about the competence of the individual making the
factual finding in question, what is the impact of poor competence? What errors
could have occurred? For instance, could a different result have resulted as an
incorrect setting or amount could have been selected, or would it be more likely

that some evidence would not have been found or recovered?

Accreditation gives third party assurance that the validation of the methods
appears to be sound. The risk when there is no such assurance is that the
method has been assumed to be fit for purpose and is not. What validation has
been done and how is this method deemed the correct and fit-for purpose
method? An un-validated method may have a higher false positive rate than the

court might expect. The factual finding that the metied gave that result may be

example, the case involved an indecent i

veracity of that finding can be vi53 ed. If the issue concerns the

accuracy of the date/time stam ocClated with the image, then in the absence
of validation studies, it may e possible to assure the court of the accuracy
of the date/time determined by, ethod. There may also be a risk that other
images exist but weté no ed.

ishe

reports or to be the basis of expert opinion) consider 19A5 of

The guidan y the Regulator suggests all validations (whether to

ice Directions.

a. The extent and quality of the data on which the expert’s opinion is based,
and the validity of the methods by which they were obtained.

b. If the expert’s opinion relies on an inference from any findings, whether the
opinion properly explains how safe or unsafe the inference is (whether by
reference to statistical significance or in other appropriate terms).

c. Ifthe expert’s opinion relies on the results of the use of any method (for
instance, a test, measurement or survey), whether the opinion takes
proper account of matters, such as the degree of precision or margin of

uncertainty, affecting the accuracy or reliability of those results.
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d. The extent to which any material upon which the expert’s opinion is based
has been reviewed by others with relevant expertise (for instance, in peer-
reviewed publications), and the views of those others on that material.

e. The extent to which the expert’s opinion is based on material falling
outside the expert’s own field of expertise.

f. The completeness of the information which was available to the expert,
and whether the expert took account of all relevant information in arriving
at the opinion (including information as to the context of any facts to which
the opinion relates).

g. Ifthere is a range of expert opinion on the matter in question, where in the

range the expert’s own opinion lies and whethgr the expert’s preference

has been properly explained.
h.  Whether the expert’'s methods followed estab @ actice in the field

and, if they did not, whether the reaso divergence has been
properly explained.

Accreditation gives assurance tha e ipment the forensic unit uses is under
a quality management system equires appropriate maintenance and/or

calibration. If the calibration not'assured, there could be a number of issues
to consider including that'a me ment may be false (e.g. of speed, chemical

concentration) or t m material dispensed might be incorrect (wrong

ent or ple). Does the method deal with these, how would

A

lained in the report/statement?

mifest themselves and affect the finding, are these

This overall approach may be sufficient to detail how risks associated with not
fully conforming to a standard have been controlled in an individual case where
evidence has been found. It does little to give confidence that there will be
justice for victims of crime in other cases where evidence is not found, where
perhaps it would have been had a better method been selected or used by a
more competent individual or forensic unit. Therefore, this approach is not a

long term alternative to adherence to the correct standards.

REVIEW

This guidance is subject to review at regular intervals.
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16.1.2 If you have any comments or suggestions please send them to the address or
e-mail address set out on the Regulator’s Internet site. The URL is: 3

www.goVv.uk/government/organisations/forensic-science-regulator

17. REFERENCES

1 Codes of Practice and Conduct for Forensic Science Providers and

Practitioners to the Criminal Justice System.
2 Forensic Science Regulator; Legal Obligations, FSR-I-400.

3 Guidance Booklet for Experts - Disclosure: Experts' Evidence, Case
Management and Unused Material, Published by the Crown Prosecution
Service and the Association of Chief Police ers in England Wales and
Northern Ireland, May 2010.

4 Association of Forensic Science Provid ds for the formulation

of evaluative forensic science expero n”;Science and Justice 49
(2009) 161-164. ’'S

5 United Kingdom Accreditati vice; Reference to Accreditation for
Laboratories; LAB 1.

18. ABBREVIATIONS
Abbreviati Meaning
CJSs iminal Justice System
CPS Crown Prosecution Service
CrimPR Criminal Procedure Rules
FMEA Failure Mode Effects Analysis
ISO International Organization for Standardization
SFR1 Streamlined Forensic Report Level 1
SFR2 Streamlined Forensic Report Level 2
Sl International System of Units (from the French “le Systéme
international d'unités”)
URL Uniform Resource Locator

13 This URL was accessed on 29 January 2019.
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19. APPENDIX 1

19.1.1 In the table below the possible text of a set of declarations to be made in the statement or report is set out. Where the
text is taken from Part 19B of the Criminal Practice Directions the appropriate section of the table has thicker borders. If
any text has been added to the 19B wording this is underlined. The source, other than the requirement of the Criminal

Practice Directions, of the requirement for the declaration, or other relevamt provisions is provided. Where the issue is

19.1.2 In any report only the text in the first column, the actual declarati provided.

TEXT R-1-400 COMMENT

REPORT AND STATEMENT OF WITNESS

There is no legal requirement for a

(Criminal Procedure Rules, r. 16.2; Criminal Justice Act 1967, s. 9; \ header on the statement/report but it
is common practice.

Criminal Justice Act 1988, s. 30)

| [name] DECLARE THAT: CrimPR 16.2 CrimPR 16.2 requires that the name
of the author must be at the
beginning of the statement.

It appears logical that a report should

mirror this requirement

Age S9(3)(a) Criminal 8.2 Where the author is under 18 the age
Justice Act 1967 must be provided. Common practice

for persons over 18 to state age as
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CrimPR 16.2 “over 18”

CrimPR 16.2 requires that the age, if
under 18, must be provided at the

beginning of the statement.

1. I am an expert in the field of [expertise] CrimPR 19.2(3) 8. CrimPR 19.2(3) section required the

expert to state their expertise

2. My qualifications and experience are [insert relevant information] R v. Bowman . CrimPR 19.4(a) requires the expert
CrimPR 19.4(a) to set out their qualifications,
7S experience and accreditation.
3. [Either] Crim 9.4 The CrimPR requires the report

: — : : make clear on the representations of
| carried out all examinations, measurements, test or experiments whic

| have referred to in the report.

[or] and certain matters about who made
those representations.
The person(s) who work for my, or sub-contract to, organisatiopiliste

[provide location (e.g. an annex)] provided represe
opinion on which | have relied in developing my opin
that each of the named individuals had personal kno
matters raised in the representations. The information
CrimPR 19.4(e) is also provided in [specify location].

fact/opinion relied on by the expert

Information about others involved in the examination of items in this
matter is recorded in the appropriate files.

[Note: where there has been reliance on the work of persons who are
not part of (or sub-contract to) the same organisation (e.g. another
expert or police officer) it may be advisable to add the following text.]

| have, in the preparation of this report relied on the work of other
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persons. These persons are named in this report. The qualifications of
those persons are, or will be, set out in their reports (to which | refer)
and the personal knowledge of the person is or will be established by
the declaration of truth contained in those reports.

xQ

4. 1 understand that my duty is to help the court to achieve the overriding | R v. Bowman

objective by giving independent assistance by way of objective, CrimPR 19.4())

unbiased opinion on matters within my expertise, both in preparing

reports and giving oral evidence. | understand that this duty overrides

any obligation to the party by whom | am engaged or the person who
has paid or is liable to pay me. | confirm that | have complied with and ¢
will continue to comply with that duty. \

5. I confirm that | have not entered into any arrangement where the
amount or payment of my fees is in any way dependent on the out€ome
of the case.

6. [Either] Toth v. Jarman 7.15 Toth requires that any conflicts of
interest be declared. The text of
paragraph 3 of the CPD 19B text

alludes to a declaration of any

| am not aware of any conflict of interested created by myirole as an

expert witness in this matter.

[or] conflict of interest.
The following issues may be viewed as creating a conflict of interest in

relation to my role as an expert witness in this matter. [discuss relevant

Toth only requires a declaration if
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issues] there is a conflict of interest.

Given the text of 19B it appears
sensible to incorporate a declaration

of this form.

Toth requires that any potential
conflict of interest be disclosed. It

does not require a declaration.

7. 1 do not consider that any interest which | have disclosed affects my L 3

suitability as an expert withess on any issues on which | have given

evidence.

8. | will advise the party by whom | am instructed if, between t of This is a logical extension of the Toth
my report and the trial, there is any change in circu requirement. There is, however, no

affect my answers to points 6 and 7 above. requirement for a declaration set out

in Toth.

9. I have shown the sources of all information_specific to this matter CrimPR 19.4(a) 8.7 The CrimPR sections require the

(including literature) | have used. CrimPR 19.4(b) 8.8 report make clear the source of the
information used. It does not require
a declaration.

10. I have exercised reasonable care and skill in order to be accurate R v. Bowman 5.7 The case creates the requirement to
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and complete in preparing this report.

use skill and care but does not create
a requirement for a declaration that it

has been done.

11. | have endeavoured to include in my report those matters, of which | | R v. Ward

have knowledge or of which | have been made aware, that might

adversely affect the validity of my opinion. | have clearly stated any

qualifications to my opinion.

R v. Harris & Ors
R v. Bowman
CrimPR 19.3(3)(c)

CrimPR 19.4(h

6.2

1

Ward makes clear that witnesses for
the prosecution must disclose
anything which undermines the
evidence. The other cases make
clear any limitation on the opinion
must be disclosed. This position is
reflected in CrimPR 19.4(qg).

CrimPR19.4(h) requires the report
provide information with regard to

reliability.

CrimPR 19.3(3)(c) requires the party
to disclose any information which
would undermine the credibility of the

expert.

None of these provisions require a

declaration in the statement/report.

12. | have not, without forming an independent view, included or

R v. Harris & Ors

Harris requires the evidence is

FSR-G-200
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excluded anything which has been suggested to me by others including independent evidence but does not
my instructing lawyers. require a declaration.
13. 1 will notify those instructing me immediately and confirm in writing if | R v. Bowman 8.4 This is close to meeting the “change

for any reason my existing report requires any correction or qualification of opinion” requirement in Bowman

R v. Harris & Ors
or if my opinion, set out in the report, changes in a material way. but it does not address it entirely.

14. | understand that:

(a) my report will form the evidence to be given under oath or
affirmation; 4 \

(b) the court may at any stage direct a discussion to take place betwe

experts;
(c) the court may direct that, following a discussion between the experts,
a statement should be prepared showing those issues which d

and those issues which are not agreed, together with,the reas

(d) I may be required to attend court to be cross-exal port

by a cross-examiner assisted by an expert.

(e) I am likely to be the subject of public adverse criticism'by the judge if
the Court concludes that | have not taken reasonable care in trying to

meet the standards set out above.

15. | have read Part 19 of the Criminal Procedure Rules [insert version]

and | have complied with its requirements.
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16. | understand that a number of provisions of Part 19 of the Criminal
Procedure Rules (in particular the provisions of 19.4 sections (c), (d),

and (f)) have to be addressed in the body of the report.

17.[Either] R v. Ward The failure to adhere to relevant

| confirm that | have acted, to the best of my knowledge and belief, in published standards is clearly a

accordance with the Code_of Conduct published by the Forensic matter which could undermine the

. . . evidence.
Science Regulator [insert issue] 14 15

[Or]
| confirm that, to the best of my knowledge and belief, | have acted in

accordance with the Code of Conduct published by the Forensic ¢

Science Regqulator [insert issue] in all aspects that relate to my personal \

conduct. However, my organisation is not yet compliant with the
required standard (insert standard not met) for (insert discipline/sub-
discipline relevant to the present case). Annex [X] details the steps

e
to mitigate the risks associated with this aspect of non-compli 0

[Or]

| have not fully complied with the Code of Conduct pu

Forensic Science Requlator [insert issue]. The nature of this non-

compliance, to the best of my knowledge and belief, is that | am not/my

organisation is not (delete as applicable) yet compliant with clause

[insert clause from the Code of Conduct] and the required standard for

14 Where the expert is a forensic pathologist it may be appropriate to refer to the Code of Practice and Performance Standards for Forensic Pathology.

15 Where the expert makes a declaration of compliance there is no obligation to provide additional information about the nature of the compliance.
However, if the expert wishes to provide additional information it is acceptable to do so,
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(insert discipline/sub-discipline relevant to the present case). Annex #

details the steps taken to mitigate the risks associated with this non-

compliance.

18. [For Experts instructed by the Prosecution only] Crown Prosecution
I confirm that | have read guidance contained in a booklet known as Service

Disclosure: Experts’ Evidence and Unused Material which details my Requirement from

S . . Annex K to the
role and documents my responsibilities, in relation to revelation as an h

Disclosure Mal

expert witness. | have followed the guidance and recognise the
continuing nature of my responsibilities of disclosure. In accordance with .
my duties of disclosure, as documented in the guidance booklet, | \

confirm that:

(a) I have complied with my duties to record, retain and reveal material
in accordance with the Criminal Procedure and Investigations Act ,
as amended;

(b) I have compiled an Index of all material. | will ensuke that thejlindex is

updated in the event | am provided with or generate material;

(c) in the event my opinion changes on any material issug, | will inform

the investigating officer, as soon as reasonably practicable and give

reasons.
19. | confirm that the contents of this report (consisting of # pages each | S9(2)(b) Criminal 8.15 The statute requires a statement
signed by me) are true to the best of my knowledge and belief and that | | Justice Act 1967 contain a declaration of truth. The

make this report knowing that, if it is tendered in evidence, | would be CrimPR requires a report contain the

CrimPR19.4(k)

liable to prosecution if | have wilfully stated anything which | know to be
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false or that | do not believe to be true. same statement of truth.

Name Although the name appears at the
start of the series of declarations it
appears sensible to have it at the
point the signature appears.

Signed S9(2)(a) Criminal 8.2 A statement must be signed by the
Justice Act 1967 author.
CrimPR 16.2

There does not appear to be a

requirement for the date of the expert
report to be set out but it is common
O practice. It is also required from a

practical standpoint.

As the declaration of truth must be
Y 3 signed a report must also be signed.
Dated \

Occupation There is no requirement to state
occupation but this is common

practice.

19.1.1 Paragraph 17 of the above declarations addresses the issues of declaring non-compliance with the relevant standards
and suggests stating what steps have been taken to assure the reliability of the evidence. Any explanation of the steps

taken should address the following points.
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a. The competence of the persons undertaking the work;
b.  The validation of the methods being employed; and

C. The issues set out in Part 19 A.5 of the Criminal Practice Directions.

‘N
\
™
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20.

20.1.1

FSR-G-200

APPENDIX 2

It would be possible to provide a small number of the required declarations at the start of the report and include the rest

in an annex to the report. The material which should be at the start of the report is considered in the text below.

REPORT AND STATEMENT OF STATEMENT OF WITNESS
(Criminal Procedure Rules, r. 16.2; Criminal Justice Act 1967,S59; Criminal Justice Act 1988, s. 30)

| (name) DECLARE THAT:

Age

| am an expert in the field of [expertise] *

My qualifications and experience are [insert relevant inf&
20

Relevant declarations are contained in Annex #to

| confirm that the contents of this report (consisting'ef # pages each signed by me) are true to the best of my knowledge
and belief and that | make this report knowingftha is tendered in evidence, | would be liable to prosecution if | have
c at | do not believe to be true.

wilfully stated anything which | know to b

Name
Signed
Dated
Occupation
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