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I. INTRODUCTION

It is Sunday mormning, December 10", 2006. Mike jumps out
of bed and onto the Internet to check his fantasy football team.
He does a quick survey of his league’s standings, which confirm
that he needs a win today over Eric’s first-place team if Mike is to
make the playotfs. Eric is Mike’s best friend, which makes it even
harder for Mike to come to terms with the reality that Eric’s team
will be nearly impossible to beat. However, as Mike clicks on Eric’s
team page, he finds a glimmer of hope. A note next to the name
of one of Eric’s star running backs, Chester Taylor, indicates that
Taylor’s rib injury will likely keep him out of the Minnesota
Vikings week 14 game against the Detroit Lions.! Mike pounces
on this opportunity. He quickly scans the waiver wire, and sees
that a relatively unknown backup, Artose Pinner, will likely fill in

U See Unlikely Star Pinner Carries Vikings Past Lions 30-20, USA TODAY, Dec, 10, 20086,
hitp://www.usatoday.com/sports/football/ games/2006-12-10~vikings-lions_x.htm?csp=34.
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for Taylor.. Pinner has done virtually nothing in his three-year
zareer. Mike knows, however, that any running back who gets a
decegft :limount of opportunities to run the ball against Detroit’s
area ] 111 cti)efense can put up strong fantasy numbers. Additionally
1quhc ackgroupd check on Pinner reveals that he actuall,
played for Detroit until three months ago, when the Lion};
:g;éiljently gave up on him after drafting him in 2003.2 Mike
Ing redemption in the air, decides to trust his i i ,
: . 1 . air, nstincts
;rlllsirt; Pinner into his starting lineup. Pinner then proceedzuiccj1
Vﬂs{i or 125 yards a'nd score three touchdowns,® propelling the
O rslgs,dand,.more importantly, Mike’s fantasy team, to victory
" unday mght,. Mike emails Eric and the rest of his league in'
"T‘L eer(; to _(l:asll their .attention. to his ingenious managerial skills
i rer—nnilr:::j : lllsgmeI:kat}lll a r}rllynad of responses from Mike’s friends-
nindir ike that his fantasy team i i ,
that Mike himself remained a “losery” rematnied terrible, and
The story above is fictional bu. iti
. » but it is based on real events*
;epresenrs a typical weekend in the life of a fantasy football pla;:::l
! :;t‘iizr?g(;ts leagfues redquire each participant to select a group oi.”
- ayers from different teams, and then compet i
- - ? e a
I(:))th(—:(l:r1 parucipants to see who can accumulate the Elost §2:rr::st
: }:ilissew a(;n tE;'letaper’;'orm:mces of those players in actual games.® In
» lantasy leagues allow sports fans to be the own .
' ¢
gene};ﬁ managers of their own individually assembled teamsrS wnd
e competition and overall appeal of fantasy | .
! . eagues h
(alt;za(citeil many Americans to play fantasy sportsyove;gu the 122;(:
e cz:dz.[i OHA(;‘;(_:F;; Stll]ldy, funded by the Fantasy Sports Trade
: IA), showed that the number of fanta
Elayers in America is now fifteen to eighteen million, a ﬁ;ﬁrzp&l:;
! r?;ser%'}r;wz 7‘?-1[0? [:;ler year over the last three years.” The
| as fueled this vast expansion b ing’ informati
' : y making informat
E;(:re acc_esmble and by allowing participants to form fantl;?;n
gues with other participants from across the country.® Visits t(};

2 1d
3 fd,

4 See id. These events are re
. . T al and occurred

aneiom Vikings defeated the Detroit Lions, due (:g t?fcle)mber ormance o A
Pimesota Viki , e best performance of Artose

5 See Fantasy Sports Trade Associati wWwWw.

an ation Home P, :

Mepﬁd]e)ii?pll;()ln of how w play fantasy foorball and ?ag:fa:l;[gége/ban foorg fora stepby-
Spring Cusn feer :;12:, F ﬁx;trasg 4Son({(t)sﬁ")I‘r(aodne ?!ss’n,. l;lSTAdDiscusses Iss.ucs Covered During its
Npng, Conferenc . 24, e with author). Kim Beason, a Universi

; 1£p professor, annually conducts this FSTA-funded study. iy of

8 See Anthony N. Cabot & Louis V.
Peotle \ ny N. s V. Csoka, Cross-Border Issues in Gaming: T,
eople Play: Is It Time for a New Legal Apprroach to Prize Games?, 4 NEV. ch]mtlg% (IQIISOC%WM
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the top ten fantasy football Websites rose 10% over the last year,’
and a recent Google search for “fantasy football” yielded over four
million results."

The appeal of fantasy leagues has recently begun to spread
beyond the typical male sports fan. Out of the 8.5 million people
who play fantasy football, 1 million are women."" There has also
been a recent emergence of fantasy leagues based on less
mainstream sports, such as bowling™ and darts,”* as well as leagues
thit are not based on sports at all. There are now fantasy celebrity
leagues, where players receive points every time their celebrities
appear in the news headlines,” and fantasy Congress leagues,
where participants accumulate points based on. how their
legislators are able to move bills through Congress."

Despite the growing popularity of fantasy sports and the
entertainment that they provide, some commentators argue that
playing fantasy sports constitutes illegal Internet gambling when
the Internet provider charges each participant an entry fee and
offers a prize to the league’s winner."” These commentators argue
that the structure of such fantasy sports leagues is similar to those

of other illegal online gambling activities, the outcomes of which
are predominantly determined by chance.'”” However, a closer
look at the activities of typical fantasy players like Mike and his
friends reveals why fantasy sports should be legal. Fantasy sports
lack the typical evils associated with gambling;”® in fact, they
benefit the public. Mike’s maneuvering and light-hearted trash
talking on Sunday did not negatively affect the crime rate, the
economy, or the moral fiber of society.” Rather, his actions
provided him and his friends with some good water-cooler-talk

% Kristina Knight, Gamers Flocking to Fantasy Sights, BIZREPORT, Nov. 27, 2006,
http:// www.bizreport.com/ 2006/11/ gamers_flocking_to_famasy_sites.html.
10 Google Home Page, hitp:/ /www.google.com {enter “fantasy football” in the search
box: then click the “Google Search” button),
1i Sheila G. Miller, Fantasy Football No Longer Just for Men,
12 See PBA Fantasy Bowling Home Page,
http://pba.tokenworld.com/famasyleague/enLer.htm.
13 See Fantasy Darts League Home Page, http://ww.fanmsydarts.bravehost.com/.
14 See Fafarazzi Home Page, hup: / /www.fafarazzi.com (follow “Take the Tour”
hyperlink). The Website explains that participants of fantasy celebrity leagues receive

points when their chosen celebrities fight, get nose jobs or get arrested, divorced,

married, and pregnant).

15 See Fantasy Congress Home Page, htp://www.fantasycongress.com.

16 See Nicole Davidson, Comment, Internet Gambling: Should Fantasy Sports Leagues De
Prohibited?, 39 SAN DIEGO L. REV. 201 (2002). See also Complaint at 7, Humphrey v.
Viacom, Inc., No. 06-2768, 2007 U.5. Dist. LEXIS 44679 (D.N]. June 20, 2007) (available
at hup:/ /www.gambling-law-us.com /Articles-Notes/Fantasy%20Complaint.pdf)

[hereinafter Humphrey Complaint].

17 See Davidson, supra note 16.

18 These typical evils include a rise in the crime rate,
erosion. See infra Part IV.A.

19 See infra Part IV.A.

HERALD NEWS, Sept. 2, 2006.

economic loss, and morality
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and probably increased -the reveniies of the National -
Leagusa (the “NFL”), the sports Websites, and the com?)lalfizg[gglz
advertise on.t!lose Websites.”  Additionally, the research and
clever strategizing that led to Mike’s victory also reflect how skill
not chz;]nce, 1s the primary determinant in the outcome of fantas,
gamc?s. Thus, the argument that fantasy sports should b
consnder:ed illegal Internet gambling because .
pred%rgl.m:;{ntly controlled by chance® is unfounded
_ this*Recent Development also disc . i
Justifications for distingpuishing betweelilsse;q;:?:iillefg‘;rit?:d E OCI’ICY
leagues® anq more traditional forms of gambling. Part IIy fofusre[:
‘(:gkzhe l;:ga}lllty of fantasy sports leagues under federal law in the
Enforcg t eArecently enacted Unlawful Internet Gambling
Pt ment Act of 2006 (the “Gambling Enforcement Act™).®
Part Il argues that fantasy sports are legal under the majority of
state la\.fvs. because skill, not chance, is the predominant fJacto?j in
deten.’mmng the winners of fantasy sports leagues. Finally, Part IV
l(:xpllams why fantasy sports are legal under federal law anc’l should
e _ega] under all state laws by summarizing and critiquing th
policy arguments made for and against fantasy sports. s

they are

II. THE LEGALITY OF FANTASY SPORTS UNDER THE GAMBLING
ENFORCEMENT ACT

A. The Material Effect of the Gambling Enforcement Act

~ The (}amb_ling Enforcement Act makes it a crime for anyone
in the busnTess of wagering to accept any monetary transfers gfom
U.S. _ﬁnancml institutions for the purpose of Internet gamblin

that. is already unlawful under existing state of federal lawsécér
Section 5364 also gives federal regulators 270 days from the da'le
.the. A(Et was passed to create rules that the U.S. financial
institutions may rely upon to identify and block transactions that

the Act restricts.” Thus, the Act tar i :
- ’ et '
rather than individual bettors. gets online gambling providers

20 Se¢ infra Part TV.B.
2 See infra Part I11.C.

22 This argumen § i i
gu t stems from the state anti-gambling laws that direct courts to examine

whether a contest’s outcome is determi

; me i rmined by chance or by skill, i i
whg;h;; :}zﬁt contest consttutes an illegal form of gambling, YSS;e m,ﬁlf: éﬁl(ﬁl tx. determine
i th: ggﬁgf;;ﬁti 1;1;1: lit:lceemtDe}'elopment, a typical fantasy sports ieague is one
recetve prizes when they win L;’lcirle:gtrl)és.ee’ select and manage realworld players, and

24 Unlawful I 34 i
(2006 ul Internet Gambling Enforcement Act of 2006, 31 US.C. §§ 5361-5367

25 Id. Ih]S lallg’ua (< llldlCﬂ[eS dlat he (} mblin E]lf()l ent A d L] re-¢ p
g L A g cem ct do nolp mpt

o aw to determine whether a game or contest is illegal.
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Despite Congress’ intentions,” commentators have debated
whether this Act has any legal impact. Professor 1. Nelson Rose, a
distinguished expert on gambling law, believes that the Act does
not affect current state laws, which do not expressly apply to
gambling operators across state lines.® He also argues that the
Act does not expand the reach of existing Federal anti-gambling
statutes, such as the Wire Act of 1961,” which has never been
applied to nonsports related gambling.®  However, other
commentators argue that the Gambling Enforcement Act now
makes the operators of every online gambling site that accepts
money from U.S. bettors criminally liable because, by accepting
the money, these operators violate every state’s basic anti-gambling
law.® Under this view, operators of these sites are committing
crimes even in the states that have not enacted specific Internet
gambling laws.*

Regardless of the Gambling Enforcement Act’s actual effect,
the message behind the Act is clear: the government is targeting
Internet gambling in the United States. As Party Gaming, a major
online gambling company, stated in a recent press release, this law
“does make clear that the US government intends to stop the flow
of funds from Americans to online gaming operators.”® The
government’s 2006 assault on Internet gambling actually began
even before the Act was passed. In July 2006, police arrested
David Carruthers, the British CEO of BetOnSports.com, during a

27 Congress passed the Unlawful Internet Gambling Enforcement Act in order to
minimize the flow of revenue to gambling Websites and “limit the devastating effect” that
Internet gambling has had on America’s youth and compulsive gamblers. H.R. Rep. No.
109-552 (2006). The Internet lowers transaction costs for gamblers, allows them to gamble
at any time, from any place, and provides anonymity that can shield compulsive gamblers
from the public scrutiny that might deter further gambling. Additionally, betting with a
credit card on the Internet can blur a player’s understanding of how much money he is
actually gambling away. The Internet also makes it easier for youths to gamble because it
is significantly harder to enforce gambling age limits when the underage children are not
physically present at a casino. Id. Senator Jim Leach, who helped draft the Gambling Act,
even went so [ar as to dub the Internet “crack-cocaine for gamblers.” Chico Harlan, New
Law May Break the Bank for Internet Gambling Industry, PITTSBURGH POST-GAZETTE, Oct. 23,
20086, at A1, available al hup:/ /www.postgazette.com/pg/ 06296/ 73222584 stm.

28 {. Nelson Rose, Internet Poker Folds & Winning Hand, POKER PLAYER, Nov. 13, 2006,
http://www.pokerplayemewspaper.com/viewar{icle.php?sort=auth0r&id=1 571.

29 18 U.S.C. § 1084 (1961). The Wire Act of 1961 prohibits those in the business of
betting or wagering from using interstate telephone lines to conduct such betting or
wagering. Id.

30 Id.

31 Chuck Humphrey, Fnternet Gambling Funding Ban, Oct. 13, 2006,
htip:/ /www.gambling-law-us.com/ Federal-Laws/internet-gambling-ban.hum. Sce infra
Part [1I for a discussion on state anti-gambling laws.

32 [4. Only about one half of the states have laws that expressly cover gambling on the
Internet. fd.

83 Press Release, PartyGaming Ple, PartyGaming Reacts to the Passage of the Unlawful
Internet Gambling Enforcement Act of 2006 (Ocw 2, 2006) (on file with author),
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layover in Dallas on charges of mail fraud and racketeering.® In
September, Peter Dicks, the British chairman of SportingBet.com
was arrested at John F. Kennedy International Airport for violatin ’
Louisiana anti-gambling laws.® These arrests, coupled with the
passage of the Gambling Enforcement Act, have scared away many
online casino operators from entering the United States.® Ever

the owner of an online bingo site has been too scared to fly
through the United States.*

B. The Gambling Enforcement Act’s Fantasy Sports Exemption

A.lthough‘the Gambling Enforcement Act attacks Internet
gambling, Section 5362(E) (ix) of the Act explicitly exempts

[plarticipation in any fantasy or simulation Sports game . . . in
which (if the game or contest involves a team or teams) no fantasy
or simulation sports team is based on the current membership of
an actual team that is a member of an amateur or professional
sports organization® . . . and that meets the following conditions:
(I) Al prizes and awards offered to winning participants are
established and made known to the participants in advance of the
game or contest and their value is not determined by the number
of ]_)afrticipants or the amount of any fees paid by those
participants.  (IT) All winning outcomes reflect the relative
knowledge and skill of the participants® and are determined
predominantly by accumulated statistical results of the
Performance of individuals (athletes in the case of sports events)
in multiple real-world sporting or other events. (III) No winning
outcome is based — (aa) on the score, pointspread, or any
performance or performances of any single real-world team or any
combination of such teams; or (bb) solely on any single
performance of an individual athlete in any single real-world
sporting or other event.®

34 b 0] . - - . . .
2006, ;_‘.tagil-j. Williams, High Stakes for Antigua in Fight for Web Gaming, L.A. TIMES, Nov. 12,

3 Id

35 [d.

37 Id.  {explaining that Stuart Gordon, the British-Anti i

) : , -Antiguan founder of Hel

;lrvzte‘r&nai)ugma(]l,_ é’efused_ to take a trip to the United States despite his lawyers’ opinion fh;
b;sts)-e site did not violate any U.S. gambling laws because his site did not accept sports

38 Unlawf'ul Inter"net Gambling Enforcement Act of 2006, 31 U.S.C. § 5362(E) (ix)
(2006). This requirement and the condition under section (E)(ix) (1II) [is author
g::i:?rnng tto .slgxgon (E) (ix} (ngl? Author’s original text was “requirement (III)"Jwere

igned to eliminate any possible connection between fantasy | i
real-world games. See infra Part IV.A, y eagues and the fixing of

% This language is somewhat ambiguous because it does not specify th i
. ) Ew e level
relative knowledge and skill” must factor into a fantasy league’s ogtcoze in o‘z:gergov:l:;lca}i
league to be exempted. However, one can assume that Congress included this section of

the Act to exempt typical fantasy sports leagues, regardl i
e P Y Sp gues, regardless of the amount of skill that they

40 31 U.S.C. § 5362(E) (ix).
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This section marks the first time that Congress has included
an explicit fantasy sports exemption in any Federal anti-gambling
Statute.” While Congress has intensified its assault on Internet
gambling in the United States, it has also gone out of its way to
explicitly ensure operators of fantasy sports Websites that they
have nothing to fear.®

I11. THE LEGALITY OF FANTASY SPORTS UNDER STATE LAW

Generally, at common law, a contest is held to be an illegal
lottery if it consists of three essential elements: “(1) the
distribution of prizes, (2) according to chance, (3) for a
consideration.”® These requirements are reflected in almost
every state’s anti-gambling statute. New York’s anti-gambling
statute, for example, reads,

A person engages in gambling when he stakes or risks
something of value upon the outcome of a contest of chance or
a future contingent event not under his control or influence,
upon an agreement or understanding that he will receive
something of value in the event of a certain outcome.**

Although Congress has now specifically addressed the legality
of fantasy sports, only one state’s statute—Montana’s—overtly
exempts fantasy sports from its gambling laws.* Therefore, one
must look to state court interpretations of various state ant-
gambling statutes in order to ascertain the legality of fantasy sports
in a specific state. Since consideration and prize elements are
present in a typical fantasy league, where participants pay an entry
fee with the understanding that they will win a prize if they win
their league, under most state laws, the legality of such leagues
turns on whether the leagues’ outcomes depend on the requisite
level of chance.

41 These statutes include the Interstate Wire Act, 18 U.S.C. § 1084 (2007}; the Travel
Act, 18 U.S.C. § 1952 (2007); the Interstate Transportation of Wagering Paraphernalia
Act, 18 U.S.C. § 1953 (2007); the Federal Antigambling Statute, 18 U.5.C. § 1955 (2007);
and the Professional and Amateur Sports Protection Act, 28 U.8.C. § 3702 (2007).

42 Accordingly, Websites can still accept money from any American bank or credit card
company to play in fantasy games that meet the Act’s further stipulations. This has caused
online casines, such as PartyGaming, to keep its database of U.S. customers in case they
decide to offer fantasy sports betting on their Websites. Andrew Edgecliffe-Johnson,
Betcorp Decides To Cash In Its Chips, FIN. TIMES, Oct. 23, 2006, at 18,

43 Lucky Calendar Co. v. Cohen, 117 A.2d 487, 494 (N,]. Sup. Ct. 1955).

4 NY. PENAL LAW § 225.00 (2007).

45 MONT. CODE ANN. § 23-5-802 (2005).
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A, The Dominant Factor Test

In order to determine whether a contest is one of skill or
chance, most states rely on the “dominant factor test,” or
“predominance test.”* This test requires a court to decide
whether chance or skill “is the dominating factor in determining
the result of the game.” Some ‘states have taken an even stronger
anti-gambling stance, choosing 1o prohibit even those games
whose outcomes are primarily determined by skill,* Typical
fantasy sports games, as well as almost all other games that involve
the consideration and prize elements, are, therefore, illegal in
such states.® The states that follow the predominance test,
however, greatly outhumber the states that adhere to the strict
anti-gambling approach.

. The rationale behind the chance/skill distinction stems from
the American pastime of competing in games of skill for the
chance to win a prize.* Some commentators also suggest that the
chance/skill distinction exists because gambling on skill-based
games is not nearly as popular or as accessible as gambling on

4 In 7¢ Allen, 377 P.2d 280, 281 (Cal. 1962). See also Peo le v. Turner, 629 N.Y.§.2d
661, 662 (N.Y. Crim. Ct. 1995) (“[t]he principle that a gamlz- of skill is not within the
cor;l?pa}ss of a gambling statute is one of long standing in {New York].”

48 Arizona, Arkansas, Florida, Hawaii, Illinois, Towa, Louisiana, Maryland, and
Tennessee have issued court decisions or enacted statutes asserting that their anti-
gambling laws do not distinguish between games of chance and games of skill. For
example, Flond_a's anti—gambling statute makes it “[u]nlawful to bet on [a] result of trial
or contest of skill.” FL:A. STA.«T. ANN. § 849.14 (West 2007). The Florida Attorney General

predominance test in favor of a slightly stricter standard, which bans games in which “the
element of chance is a factor that is material to . . . [a game’s] final result.” Boardwalk
Regency Corp. v. Att'y Gen, of NJ., 457 A.2d 847, 850 (N.]. Super. Ct. Law Div, 1982).
However, most state courts have chosen to follow the “ma_jority dominant factor rule”

: ‘ ) . , fantas
sports Websites that award pre<determined prizes to league winners do not engage ir}ll

illegal g_amblingbL[mder th(;.( laws of the above states, Those states, however, have outlawed
promotng gambling or “knowingly obtain[ing] any benefit from gambling.” ARIZ. REV.
STAT. ANN. § 13-3304 (2007); see also N.J. STAT. ANN. § 2C:37-2 (West 2007y, Many fantasy
Sports participants use these Websites to create their own custorn fantasy leagues in which
‘Ehe prizes are determined by the number of participants, which makes the entry fees

benefiting from the gambling that they enable,
%0 Cabot & Csoka, supra note 8, at 206,

—
1
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chance-based games.” Additionally, those who gamb]e and
compete in skill-based games are generally more passionate about
their competitions because they have put more time and energy
into learning and studying the games. Thus, the chance/skill
distinction allows legislatures to ban the most poPuIar forms of
gambling without prohibiting gambling on the skill-based games
that have a smaller and more passionate following.* .
Although the methodology behind the .chance/sklll
distinction and the predominance test is fairly stralghtforwarFl,
there is still no definite way to determine whether chance or skill
predominates in a given game. Although a fe'w courts and
legislatures have weighed in on how to conduct this te:%t,-”” courts
have disagreed about whether the outcomes qf borderline games,
such as poker and backgammon, are determined predom_mantly
by chance or by skill.** The modern approach to.conductmg .the
dominant factor test appears to be to subjectively determine
whether a game’s outcome is controlled more by chance or by
some other factor that is under the game participants’ control.”

" Although no court has ever directly applied the dominant
factor test to fantasy sports, several courts have held that chance
was the dominant factor in determining the outcome of contests
in which participants predicted the outcome of a pool of football
games.*® In Seattle Times v. Tielsch, the Washington Supreme Court
found that chance factors such as the physical and mental
conditions of players, potential problems between team members,
and- the game-time weather conditions all greatly af'fected the
outcomes of the football games, and in turn dominated the
outcome of the pool® The courts in National Football League v.

51 Jd.

52 See 1.
53 lrielclonow v. State, 511 P.2d 127 (Alaska 1973), for example, the Alaska Supreme

Court listed several skill factors to examine, and the Wisconsin anti-gambling statute
tates: . o
- es:‘[S]kill" means, within an opportunity provided for all players fz'u_rly to obtain prizes or
rewards of merchandise, a player's precision, dexterity or ability to use his or her
knowledge which enables him or her to obtain mo;e f{equent rewards or prizes than
does another less precise, dexterous or knowledgeable player.
WIS, STAT. ANN. § 945.01(3)(b)(3) (West 2006). Charles Humphrey has also rccent_ljlr
hired members of a major University’s math department to help conduct a study .[hal wil
hopefully give courts a better understanding of how to conduct the dominant factor test.
Jessica Centers, All In, DENV. WES’['\»\"C.‘vR[I))é 12)5:; 14, 2006.
54 Cubot & Csoka, supra note 8, at 202-203.
55 lr;l :;)Allen, 377 P.{;Td 980, 281 (Cal. 1962). See aiso People v. Turner, 623 N.Y.5.2d
1, 662 (N.Y. Crim, Ct. 1995). ,
0 5 Sea(ttle Times Co. v. Tielsch, 495 P.2d 1366 (Wash. 1972); Nat'l Football League v.
Governor of Del., 435 F. Supp. 1372 (D. Del. 1977); Commonwealth v. Laniewski, 98 A.2d
215 (Pa. Super. Ct. 1953}; see also State v. Steever, 246 A.2d 743 (N. Super. Ct. App. Div.

1968).
57 Seattle Times Co., 495 P.2d at 1367-1368.

y
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Governor of Delaware and Commonwealth v. Laniewski also applied
similar reasoning, adding that “[n]o one knows what may happen
once .. . [a football] game has begun.”# Accordingly, these courts
held that, under their respective state laws, the pools were chance-
dominated, illegal lotteries, regardless of how harmless the
participants and promoters thought the contests were.*

Although one might argue that the same chance factors that
determined the outcomes of these contests equally affect the
outcomes of fantasy sports leagues, there are several reasons wh
fantasy sports depend less on chance and more on skill than do
the pool contests that try to predict the outcomes of sports games.
First, the pools at issue in National Football League and Laniewski
required its participants to select the teams that they thought
would do better than a pre-determined point spread.®  So, for
example, if a stronger team were favored to beat a weaker team b
a point spread of seven points, the contestants would have to
decide not only whether the stronger team would win, but also
whether it would win by more than seven points. This “designated
point spread or ‘line’ [was] designed to equalize the odds on the
two teams involved . . . . [, which] inject[ed] a further factor of
chance.” Since there is no equalizer like a point spread-involved
in fantasy sports, the outcomes of fantasy sports leagues are less
susceptible to chance than the outcomes of sports pool contests.

Fantasy sports can be distinguished even from pools that do
not involve point spreads because pools allow multiple
competitors to pick the same team,® whereas typical fantasy sports
leagues forbid more than one participant from selecting the same
real-world player. This gives the most attentive and rigorous — or
skilled — fantasy sports competitors an upper hand over their
competition, but does not reward the most vigilant pool
contestants. For example, if a star quarterback on a real-world
tcam is seriously injured a few days before a game, every
participant in the pool contest could pick that player’s team to
lose its upcoming game because such contests allow an unlimited
number of participants to select the same team to win or lose. As

a result, even contestants who actively monitor their football
players would not be able to gain a competitive advantage over
less-active contestants. Under the same scenario, the first alert
fantasy league participant to pick up the injured quarterback’s

58 Nat' Football Leagus, 435 F. Supp. at 1386 (quoting Laniewski, 98 A 2d at 217).
59 Seattle Times Co., 495 P.2d at 1370,

% Nat1 Football League, 435 F. Supp. at 1385; Laniewski, 98 A.2d 215.

51 Nat'l Football League, 435 F. Supp. at 1385,

82 See Seattle Times Co., 495 P.2d 1566; Nai ! Football League, 435 F. Supp. 1372; Lanigwski,
98 A.2d 215; State v. Steever, 246 A.2d 743 (NJ. Super. Ct. App. Div. 1968).
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replacement could gain a competitive adxtantage (l)lver t(iu;: rgit ;)rf
the league because each real-world player is only allowe ﬁoi < on
one fantasy competitor’s team. * Therefore, a f.antasy 11(:o‘a1r C é)ilmes
attention to detail and skiliful managr_:nal dec15101‘1-ma ing at ¢
are factors that are much more vital in fietermmmg the oufcmr';lrts
of fantasy leagues than they are in shaping the outcomes of sp
tests.

poct ;;)Stasy sports leagues are alsc? less depender}t u(}l)orz-l lgilznf::;
than pools, because pool contests impose an e.arher ea ine for
subniitiing predictions. Whereas pools require partlclp64 b o
mail in their entries in advance_ Qf the real-world iamels, most
fantasy sports leagues allow participants t(').shufﬂe tkelp 2,, fs on
their teams up until game time.* This ability to ma e las minute
substitutions further decreases the llev.el o,f chancfe invo v: I
fantasy sports; the “educated pred{cuons . tbat ant:::lisyb p s
competitors make, unlike the 10c}<ed~1n predlct:ons ma Z y 5 ool
contestants, are “subject to last minute changes_ thatﬁaare ase
additional information unearthed by t}-le‘par_napant.

In addition to the chance/skill distinction, .fantasy sports e;r[::
distinguishable from pool contests be.cause,. unlike fiantasly"i ssoort;
pool contests threaten the perceived integrity of rea -w;)r n{; &
leagues.” A contestant who stands to win a large s;m 0 lmohav}ff: Z
picking the winners of several games'wou_ld 0 \’101;15 };v have 2
strong incentve to try to fix the games in his favor.1 (:n e ,[ 2
further explained in Part IV.A of this Recent Del:'e opt Virt,u o
structure of typical fantasy sports leagues ma (E'IS i N real}i
impossible for a fantasy participant to profit from in uenc0 Hgloters
world games.®” In fact, the NFL, which sued the CODtESt pr ters
in National Football League in 0rd§r to protect the pefrC:tba]]
integrity of the league,” now publicly supports fantasy fo

s.7 . .
leag_ugharles Humphrey, a Colorado attorney with a history of

. re s worl
63 Due to the widespread effect that a starting quarterback’s injury has c())‘::: ra tl;:e:lr\evsc:rodf
game, a fantasy league participant can also gain a corlnpeug:'le ;(l:a(.,nutszerbacws : restof
’ ing for, adding, or dropping any player  t
:1}:16 l;?ag;:eer tgnu-tiimc;gp;c:sing tcagm's defense, whose performance may be positively or
ne)éar.ively affected by the quarterback’s injury. .
e et Sarn o Flds 1:113)12 gtla la?ﬁe- to pick up real-world players that are
rticipant wou T
1 ﬁBdAlct)l:lo:E(})IthaelP ;artjc[;pant’s team, a good fantasy player woullccii clraf;1 a;ldepés;lc: ;c):; :hg
?)erﬁihythe back-ups of his star real-world players, so that he could exchang
other at a moment’s notice.
66 See Nail Football League, 435 F, Supp. at 1384.
67 See infra Part IV.A.
68 Ser infra Part [IV.A.
69 See th’l Football League, 435 F. Supp. 1372
70 See infra Part [V.B.
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searching for creative ways to make money through poker,” had
hoped that the New Jersey District Court would be the first to
extend the holdings of the Seatile Times line of cases to fantasy
sports.” In June of 2006, Humphrey alleged that CBS SportsLine,
Vulcan Sports Media, and ESPN operated illegal pay-to-play
fantasy sports Websites.” Humphrey’s suit relied on the 300 year-
old laws of eight states, which permit a qui tam plaintiff to recover
money that third parties had lost to illegal gambling operators.™
He sought to convince the court that the fantasy sports contests
offered on the defendants’ Websites were forms of illegal
gambling because their outcomes were predominantly determined
by chance.” The New Jersey court dismissed the suit without ever
addressing the chance/skill distinction on the grounds that the
entry fees at issue were not wagers under New Jersey law;
additionally, Humphrey failed to show that the defendants were
“winners” and the fantasy contestants “losers” under the narrowly
construed New Jersey qui tam statutes.™ Nevertheless, Humphrey’s
complaint presented the basic arguments that could persuade a

future court to find that the dominant factor in fantasy sports
contests is chance rather than skill.”

B.  Does Chance Predominate?
Humphrey’s complaint alleged that any attempt to predict

the future statistical production of athletes “involve[s] chance
guesses.”™ Therefore, Humphrey argued, the outcomes of fantasy
leagues, which depend on how accurately fantasy participants are
able to predict athletes’ performances, are predominantly shaped
by chance.” The complaint then listed multiple chance factors
that could affect an athlete’s statistics.®

First, the complaint asserted that injuries play a prominent

7! He has earned $50,000 playing poker, sponsored a group of twelve professional
poker players in exchange for half of their winnings, and unsuccessfully tried to create the
“Tournament of Champions of Poker,” in which only winners of major poker
tournaments could play. Centers, supranote 53,

72 See Humphrey v, Viacom, Inc., No. 06-2768, 2007 U.S. Dist. LEXIS 44679 (D.N]J.
June 20, 2007).

73 Hu.mphrey Complaint, supranote 16, at 2-3.

7 Memorandum of Law in Support of Defendant ESPN, Inc.’s Motion to Dismiss the
Complaint Pursuant to Fed R. Civ. P. 12(B) (6) at 8-9, Humphrey v. Viacom, Inc., No. 2:06
Civ. 2768 (D.N.]. Sept. 28, 2006). Several of the cight states require the qui tam plaintiff to
give half of the recovered revenue to the state. Sor Humphrey Complaint, supra note 16,
at 25-29,

™ Humphrey Complaint, supranote 16, at 3.

% Humphrey v. Viacom, Inc., No. 06-2768, 2007 U.S. Dist. LEXIS 44679 (D.NJ. June
20, 2007).

" Humphrey Complaint, supra note 16, at 16-20,

B Id a7,

79 Id, at 186,

80 Id. at 16-20,
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role in shaping a player’s production.” Over one l}a!f qf alll NFL
players suffer injuries each year, and game-related injuries in the
National Basketball Association (the “NBA”) have risen by 12.4%
over the last ten years.® Athletes’ injuries can gtl'eatly z_iffect fanFasy
leagues, especially when the real-world team waits until game tlmse3
to disclose that an injured player will not play in that day’s game.

When this occurs, it is often too late forha f:antasywplayer to

i new player for the injured one in his lineup.
SUbSt;;ltlelgHrey %is)é) arguéd in“l his cqplpl,ain;t Fhat .off-[he-ﬁel(d
incidents can similarly influence a player’s statistics, since players
can be injured during their daily routines.“."" For example, NFL
quarterback Ben Roethlisberger was injurf:d in a motorcycle crash,
Major League Baseball (the “MLB”) pitcher joThn Smoltz was
injured by an iron, and MLB third-baseman Wade 'Bog'gs was
injured while putting on cowboy boots.“’. Players also miss time on
the field due to personal tragedies in their lives, such as the deaths
of friends or family members.*” Lastly, players can be s.uspe'nded
from games if they get arrested, abuse drugs, or otherwise violate
their leagues’ bylaws.* _

Finally, the complaint alleged that t_he F)rdmary management
of real world games, which is aimed at winning games .rather than
bolstering an individual player’s statistics, can also m'ﬂuenC(.e a
player’s production.* Coaches will (‘)ften bench the.1r starting
players when one team’s lead becomes ;rgsurmountable in order. to
avoid running up the score, to rest their star athletes, or to give
younger players a chance to play.* Furthermore, MLB managers
will sometimes replace their star players towards the end of a game
if the circumstances call for a specific skill, such as a faster runner
or a better ficlder.®* MLB managers may also cht?ose_ to
“intentionally walk”* an opposing team’s hitter when the situation
warrants it.* Humphrey argues that the above—ctnumerated
factors, which lie beyond a fantasy player’s control, influence a
fantasy league’s outcome to a much greater extent than does a

81 Id at 17.

82 fd, at 18-19.
83 Id, at 18.
84" f,

8 Id, at 18,

8 Id. at 19.

87
88 Ser id. at 20.
8% Id

9 fd. at 17, 20.

A i ing four balls out of the

92 itcher “intentonally walks” a hitter by purposely throwing fou : !
strike ?oﬁgcf:rcing the hittez w go to first base without giving him the opportunity to hit
the ball.

93 Id.
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fantasy league participant’s skill,*

C. Does Skill Predominate?”

Although some degree of luck is involved in fantasy sports,
the amount of skill involved in selecting and managing a winning
fantasy team is the dominant factor in shaping a fantasy league’s
outcome.  Humphrey’s complaint illustrated how chance can
strongly influence the real-world games and player-performances
on which fantasy leagues depend.* However, a fantasy
participant’s skill in recognizing and adjusting to those chance
occurrences is the dominant factor in determining the success of
that fantasy player.

A fantasy competitor’s display of skill starts with his
preparations for the draft. The fantasy league draft is the most
important time for a fantasy competitor to display his knowledge
of each real-world athlete’s potental to perform. The players that
a fantasy participant selects on draf day will likely be the
foundation of that participant’s team for the ensuing year, Most
successful fantasy participants will come to the draft armed with
detailed information about Player statistics, injury news, team-
depth charts, and rookie reports.  Participants must then be
careful to select quality starters and back-ups to fill each fantasy
position. Thus, if a participant allows a computer to select his
team’s players by using pre-determined rankings,” his team will
often end up having too many players to fill one position, and not
enough players to fill another.

After the draft, a successful fantasy player will closely monitor
the real-world players for injuries, trades, signings, or any other
news that could possibly affect a particular real-world ‘player’s
performance. If an incident negatively affects the value of a real-
world player on a fantasy participant’s team, the participant may
respond by benching, dropping, or trading that real-world player.
Conversely, if an occurrence increases the value of a real-world
player, who is either not on a fantasy team or is on another
person’s fantasy team, a competitor might want to pick up or trade
for that real-world player. Additionally, if a player shows a history
of mid-season occurrences that negatively affect his value, such as

%4 Id,

% The information contained in this section is based on the author'
experience and opinion, unless otherwise indicated.

% Humphrey Complaint, supra note 16, at 16-20.

¥ This type of feature is now available on fantasy Websites operated by companies
such as Yahoo!. Se, £.g,, Yahoo! Fantasy Football Help,

http://he]p.yahoo.cum/l/us/yahoo/football/mles/frules-{)ﬁ.html (last visited Nov. 18,
2007).

5 personal
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frequent injuries or suspensions, this should also factor into a
fantasy competitor’s decision to draft _that player. N
In order to effectively manage his team, a fantasy [})Iar Ere
must closely monitor and react to the events }:hat. -u:irlzlz i f%/-
argues make fantasy sports a game.of chance, such as l?Ju © , o
the-field incidents, and suspenswns.. l'*"or exam};1 €, 1R e
hypothetical laid out at the beginning ofT t] is Recent
Development, if Eric had lear.neq that Chestel: ag (})11;l dw > nol
going to play against the Detroit qun? that week, an 1 g ched
Artose Pinner before Mike did, Eric’s fantasy team wo}u have
won. And if Mike had not done .the proper researc 1hoser1 ¢
Detroit Lions defense and Pinnlr(la'r’:1 hlslt,ohrzf,h};serr:i}; th;;;(la( é:’s (}amasy
ductive player, which mg cost -

i;rrilatll(:fszs \E)iiczory. Itpwzs Mike’s superior skill in researschiﬁgz
recognizing, and adjusting to the chanctzI oecu;rter}c;c:tor a
Humphrey listed that proved to be the domina
determining Mike’s success.

IV. THE PoLICY REASONS THAT INDICATE WHY FANTASY SPORTS
SHOULD BE LEGAL

Congress most likely exempted fantasy sports fl’()l’l:l liczllb::ity
under the Gambling Enforcement Act because it recognized that,
unlike more traditional forms of gambling, fantasy sports leagues
create purely positive externalities for Arr}erlc.an society.
Nevertheless, the only state to affirmatively distinguish }l:?t}\;v%ear;

; ing is Montana, whic
sports and other types of gamb.lmg is na,
i;l;?\szzdlihe ambiguity about whether its anti-gambling l‘awst cgvc;‘
ing it “lawful to conduct or participate in
fantasy sports by making it » are in 4
" hould follow the leads o
tasy sports league.”” Every state s :
g?lgnt;nap and Congress by explicity exempting fantasy sports
operators and competitors from criminal liability.

A. Faniasy Sports Do Not Create Negative Externalilies

The typical vices that are associated with. gamblm'g (%10 tnot
apply to fantasy sports; the monetary awards m\:o_lved in fan aszlf
games are nominal and secondary to the games 11:1ter3ct1x'r(:ha2n
entertainment aspects.”® Gambling is often assocmtde wi )

i ise i i me an
i i t spurs a rise in organized cn
increased crime rate because 1 i
tax skimming;" compulsive gamblers generally commit more

02 (2005). ' o )

o Newile %OgilﬁN gz'xs%;c?og-rB?he I(%ealit) of Fantasy: Addressing the.Vm‘&zlaty of a Subfanth

ggPrI:JTee"’s;ll lfim:k on Florida's ]"urpmd Stance Against Participation in lé%%tgsy Sports League.

g:;; Invf;lve the Exchange of Money, 6 VAND. ], ENT. L. & PRAC. 355[61‘?2![38 (P o )a.nd e Lo 64
100 Ronald J. Rychlak, The Introduction of Casine Gambling: ic Policy A
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crimes than average citizens because they are often forced to find
quick ways to pay off their gambling debts.' Gambling has also
traditionally been said to cause economic loss;'? comapulsive
gamblers who go bankrupt have always been a problem for banks
and credit agencies. ' Furthermore, the Government expends
anywhere from $138,200 to $52,000 per vear to ireat a gambling
addict."™ In contrast, fantasy sports leagues generally involve a
minimal amount of money, and as a result of the nominal
amounts involved, these games could only have a substantial
negative affect on the crime rate and the economy if every
participant were to compete in a-great number of fantasy games. !
Such an occurrence would be logistically impossible due .to the
amount of time that it takes to effectively compete in a single
fantasy league;'®
Neither does fantasy sports participation cause any morality
depletion, another typical gambling externality, !’ Gambling is
generally believed to instill negative social values by teaching
people that they can win money without hard work.'® [t is also
estimated that the actions of one compulsive gambler direct]
affect ten to seventeen non-gamblers.'® Unljke typical gamblers,

however, typical fantasy sports participants do not usually play

fantasy sports to win money.!" They play to manage their own

dream teams, root for their players, enthusiastically watch and
follow the sports in which their athletes play, and compete against
family and friends. Whatever minimal amount of money a fantasy
league winner takes home is unlikely to be significant enough to

Miss. L J. 291, 346 (1995),
101 See id, ’
192 Aaron Craig, Gambling on the Inteines, 1998 COMP. L. REV., & TECH. ). 61, 64 (1998).

103 Michae] J- Thompson, Give Me $25 on Red and Derek Jeter for $26: Do Fantasy Sports

Leagues Constitute Gambling?, 8 SPORTS Law. J- 21, 25 (2001). See also Unlawful Internet

Gambling Enforcement Act of 2006, 31 U.S.C. § 5361 (a){3) (2006) (stating that the Act

was enacted partially because Internet gatbling is a “growing cause of debt collection
problems” for banks and credit card companies}),

104 Craig, supra note 102, at 64-65,

'% Thompson, supra note 103, at 40,

108 I4.  The average fantasy player spends approximatel
managing each team, Christopher M. Leporini;

MKTG. Ass'™N, http://www.marketjngpowcr.com
2007).

197 Cabot & Csoka, supra note 8, at 231,
108 .

19 Dastoor, supra note 99, at 369, This statistic is particular

y three hours per week
Fantasy Sports Bring Real Opportunities, AM.
/content300363.php (last visited Nov. 13,

y worrisome given the
recent rise in the popularity of gambling among youths. In October 2006, the Annenberg

ty of Pennsylvania released data estimating that the

€tween ages eighteen and twenty-two) who gamble
online at least once a month has doubled over the last year, Alan Schmadtke, Are All Bets

Offline? New Law Makes It Riskier To Wager on the Web, ORLANDO SENTINEL, Nov. 12, 2006, at
Ca.

119 Dastoor, supra note 99, ar 368,
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influence the values that the individual places on hard work or
momcl;ztiyr'nbling on the outcomes of sporting events car; CI‘CE;I’Z
gambling-related scandals that can harm a sports ela::guAs
integrity, as well as the fans’ perception of tha% 1nt;:gr};ty.k6tba"
David Stern, the commissioner. of the Nationa 35 bal
Association stated, “‘[s]ports betting Plac_es athletes and ga jes
under a cloud of suspicion, as normal incidents of the g(eilmeogim_
rise to unfounded speculation (?f garpg—ﬁx1ng Sn fprced
shaving.””"? Major League Baseball in particular has eE? o ced
to work hard to stave off the connection between gam mgtable
the people involved with the organization. The m](gign‘?mack
incident of baseball gambling occurred dur'mg the 119 Black
Sox Scandal,” when eight members of Lhe‘Chlcago Whlthh 0:;( sre
banned from the sport following allegations that th.e A 81; Sox
intentionally lost the World Series.'”* More recently, ;Ifl h, ete
Rose, baseball’s all-time hits leader, was banped ter1 ed 2
accused of betting on baseball games in which he playe
114
coacgi_gﬁdals such as these have driven sports leagues, _and eveg
the federal government, to enact rules aémf;)d a.ta pré)otfl(rtltér;g Osrlljorto
' integrity from being marred by r
g:aarilll)fisng.}‘r; %\htlywst €very major Sports leagu:: now]contsa,lfr;(s) nz:
clause in its bylaws forbidding any oji thoeoiieiiztrzn sp ;:;ng)f (t)})izsc from
i a game’s outcome. ge
iaﬁzigL?;gug Baseball Rule 21, which imposesl.zg qne—yizrnbgg
on MLB personnel who bet on baseball, and ali eltlmt;:1 an on
MLB personnel who bet on baseball games while also havi gi;md
duty to perform.”"" The federal government has also ’recogrril <
the devastating impact that gambling can_have on the mtl;tg _ rt]y o
sports, and the need to ensure that children gll? n:t egiln !
associate sports with gambling-related scandals. - ceon asgeyg
Congress made sports wagering a federal offense when it p

1 Sen. Bill Bradley, The Professional and Amateur Sports Protection Act — Policy Concerns

Behind Senate Bill 474,2 SE‘EON HSAportsI L]. SPO](%}';; [?n; (19333}; ls Intgiyl, ESPN,
comyaba/s, i . 2007

h “2'/32;“ n.go :orrl:; nba/s/2003/0209/150650L.htnl  (last “med[h Ng;;lat}esjudiciaq)(
((tltpt;ting pNBA ‘commissioner David Stern’s 1991 testimony before the

’ -
Coll-lr;n}f’i;gf}f()).ny N. Cabot & Robert D, Faiss, Gambling Law Symposium: Sports Gambling in the
Cyberspace Era, 5 CHAP. L. REV. 1, 3 (2002).

114 Jd,

115 [d at 4.

¥ SLAW
::: gfe Robert M. Tufts, Guest Leuter, Rose, With or Without Thorns, MARKS’S SPORT!

NEWS, Oct. 29, 1999, hitp://www sportslawnews.com/Letters/Letters7.html.
118 See Bradley, supra note 111, at 5.
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the Professional and Amateur Sports Protection Act.!?

Although gambling’s potential negative impact on Sports is a
legitimate concern, fantasy sports participation does not have any
negative influence on sports leagues or the integrity of their
games."” The structure of fantasy leagues, in which fantasy teams
are comprised of different players from each real-world team, does
not give any incentive -to influence, fix, or tarnish individual
games.™ For example, if a fantasy Ieague participant had the New
York Yankees’ Alex Rodriguez and Derek Jeter on his fantasy team,
he would have no incentive to try to fix a Yankees game so that the
Yankees would score a lot of runs, because that would also help
other fantasy teams in that participant’s league that had drafted
other Yankees players to their teams. Although a fantasy league
participant might have an incentive to fix games in the Yankees’
favor if his team were composed of only Yankees players, a fantasy
league with this type of structure would not qualify for the fantasy
sports exemption under federal law.'® Section 5362 of the
Gambling Enforcement Act only exempts fantasy leagues whose
individual (eams are not comprised of Jjust the players of
corresponding individual real-world teams and whose outcome is

not based upon a game’s score, point spread, or performance of
actual entire teams.””  This language strongly suggests that
Congress sought to insure that no conceivable fantasy sports
league could ever give rise to suspicions of game fixing. Major
professional sports leagues like the NFL have acknowledged this
by endorsing fantasy sports' and backing the passage of the
Act.'®

The most compelling argument against fantasy sports is that
they hurt the sanctity of sports by promoting the individualistic
attitudes of today’s athletes over the traditional team concept.'®
As one commentator noted, “[t]here’s still something unsettling
about people going to games and rooting not for their team, but
for ‘their guys.”” However, Congress cannot be asked to ban a

119 28 U.S.C. § 3702 (2008). This Act made it illegal for a government entity, or person
acting “pursuant to the law or compact of a governmental entity,” to operate, sponsor, or

promote gambling on games in which amateur or professional athletes participate, Id.
120 Thompson, supra note 108, at 30.
121 I,

122 Unlawful Internet Gambling Enforcement Act of 2006, 31 U.S.C. §§ 53615367
(2006).

123 I1d,
124 See infra Part IV.B.

125 Online Gambling Measure Passes Committee, Awaits House Action, WASH, INTERNET
DAILY, Mar. 16, 2006.

136 See Davidson, supra note 16, at 225.
127 Jayson Stark, Top 25 Baseball nnovations, ESPN,
hutp://sports.espn.go.com/mlb/news/story?id=2328893 (last visited Nowv. 13, 2007).
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dorse the
es merely to help en
s popular as fantasy league _ the
pinie oz:'k gd};l of sports,'® especially when most major sepC orts
{f:zgzjes actually promote fantasy games bz;sedfon tht:_)lrr1 r;igsonal
it t athletes who tocus ; ,
rts.'®  Additonally, mos : . ersons’
i*z(t)her than team, achievements are driven by r}rlle'dla 22:1;:\ o ,and
, i i 10 in their ¢ ,
i tive clauses™ 1n ’
r seven figure mcen > an¢
Sgr):dgrsement deals. It is a stretch to argue _t}glt gl;sg }]:;yythe
individualistic attitudes would be futhfer in h\;(:n ced b7 i
thought that scoring 2 touchdown or hitting a
help out a particular fantasy-team-owner.

B. Fantasy Sports Create Positive Externalities

Participation in fantasy sports leagues continuest ;(énlirrll;rzaljg
the revenues of professional sports leagues by strex;lg ening
kpanding fan bases, introducing fans to teall;?s anF E ta;' ot
f)tlll)er cities, and increasing attendance. - a theysport °
participants are also more likely to genlfrai){e (;)ge(:gle o o

i , which makes them more kno 2
thelrrt lftig};lri)fessional league, teams, and players.'™ A re}f;nt f:ll(l) rz
SE((;W’Cd that 55% of fantasy sports players rc_:portf wz;;(; Sgorts.m3
2 orts on television since they began playing -anns Zm:{;l s
ffdditionally, last year, while 01‘61; 12f‘%; o[fa»S A;r;zrrl;iipams nded 2
i me, 60% of ran ent
Majlc\)/IrLll;:ea%::eB:: i::llt gozllce."‘ The study also reﬂecﬁegs similar
;rxlmps in z%ttendance figures for t‘he Ni;,oljlzg(,) ?gﬁgfg{ue.s e the
tics :
In response to these statistics, B orts, while
begun to openly promote

NFI'J t;:::fl thgili bans on gambling.™* T}lp leagues have Ch(;g;i
ma"clflis.tin gish between the two activities becau_se, a; N
- kesma%luBrian McCarthy noted, “fanFasy football 1121 ? gw me o
il ing i "3 Accordingly, the NFL's
skill, and gambling 1s not.

128 Dastoor, supranote 99, at 370.

1 rtIV.B. . rtunity to earn more
]123 Slee z?;rfi‘f,,: clauses” in player contracts give athletes the oppo y
n

jor league
i ¥ 5 als. For example, a major .
i i tain team or personal go ) O o if
I they’acmlft‘;e'acie;light have incentive clauses that guarmlilclle;etrlilg
ll-)lasﬁl')t;;n }Zlear{grf ac[?xoum of home runs or if his team wins the Wor .
e nsa
131 Williams, supra note 34. e 103, at 42
o1, supra no . . . .
1323 gﬁ?shlggé);e, Farfrmy Sports Trade Association, supra note .
NFL game, 8%
- 1 i ith only 9% auended an '
ery American citizen, o B wvery
135 Last ye?ﬂhﬁutag&e‘;ﬁ 4% attended an NHL game. f:jlt'e:ln;tﬁ\: ;a oo
EflttendEd 2?5 plla);e%r 47% attended an NFL game, 28% atiended a
antasy sp ) | -
attenC}ed o Eﬂéa§?;. IIi't:;zting Yourself Takes New Meaning, WASHINGTON POST, Aug
136 Jason .
2006, at E1.
187 Id.
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Sligﬁyfua Elghlllgl?ted link on the top of its homepage for fanta
f(I;)Otba.“ - Ii,'t é:slgk;rlllgd ocr:l r;;hfi‘s Lilnk, a fan can access several fanta:;
, ind eve i 1
compete in a fantasy football leagur}ét.ggnﬁglvgg ?}fee (i)swto o
wl?;‘:g ts.porft‘s franchises have now realized the imgziia?]f(:;eall;
(p; o [;) rl:cg a[rlltasy leagues. Major League Baseball’s San Francisc(;
crganization 0 the winner of & Yahoo! ke condory TR the
: oo! fantas
:/}[c;c](igdmg' to Jerry Jones, owner of the NFI{’S af)igla;; Cg(r)lti’(l?)sgm
el ryt l;:g we see in the NFL, every study we do, any of the stzi’rs.’
ve s €, Is that fantasy football is a real plus for the i |
¢ interest of the NFL,.”"! promotion and
.Fantasy sports also increases the revenues of i
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manager and senior vice president of CBS SportsLine."” Snyder
explains, “[m]arketers know that people are spending time and
energy and passion on [fantasy] sites.”'” Jeff Thomas, committee
chairman of the Fantasy Sports Trade Association, claims,
“[flantasy leagues are everything that brand managers and sports
marketers would ever want.”"*  Advertising goliaths such as
McDonald’s, GMC, Anheuser-Busch, Coca-Cola, and Toyota have
all recognized the potential to exploit the fantasy league market,
as they now advertise their products on the fantasy sports sections
of Websites like cbs.sportsline.com.™
Finally, fantasy sports leagues have a strong social value in
that they foster intimate, friendly competition between friends and
family. Three out of four fantasy players compete in leagues with
people that they already know.”! Thus, participation in a fantasy
league can become an enjoyable pastime for a family or a group of
friends.  Bill Simmons, ESPN’s “Sports Guy,” echoed this
sentiment when he wrote, “[m]aybe it’s just a fantasy league, but 1
can’t imagine few things I'll miss more . . . than the annual draft at
Lee’s house—cracking the same jokes, seeing old friends,
laughing for five straight hours, putting another year in the

books.” "%

V. CONCLUSION

The dominant factor test, which prevails in the majority of
states and resolves the ambiguous language of the Gambling
Enforcement Act’s fantasy sports exemption, all but dictates that
fantasy sports are legal under federal law and most state laws, since
the primary determinant of a fantasy league’s outcome is the skill
of its participants. The minority of states whose gambling laws do
ban fantasy sports have failed to recognize that fantasy sports
leagues provide purely positive influences. These states should
follow Congress’ direction by differentiating between fantasy
sports and other forms of gambling that are actually detrimental

to society.
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