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Proceedings (In Chambers):  Order GRANTING Sirius XM’s Ex Parte Application and
STAYING the Case

Before the Court is Defendant Sirius XM, Inc.’s (“Sirius XM”) ex parte application to
stay the case pending a Federal Rule of Civil Procedure 23(f) (“Rule 23(f)”) petition or,
alternatively, to modify the scheduling order. See Dkt. # 228. Plaintiff Flo & Eddie, Inc. (“Flo
& Eddie”) opposes the application in part. Dkt. # 230. After considering the arguments
presented in the supporting and opposing papers, and at a hearing on June 8, 2015, the Court
GRANTS the application and STAYS the case.

L. Background

The Court granted Flo & Eddie’s summary judgment as to liability in this case on
September 22, 2014. Dkt. # 117. Subsequently, Sirtus XM moved to certify the summary
Jjudgment order for interlocutory appeal, see Dkt. # 123, and for the Court to reconsider the
order, see Dkt. # 154. The Court denied both motions. Dkts. # 159, 175. On May 27, 2015, the
Court granted Flo & Eddie’s motion for class certification (“Class Certification Order”). See
Dkt. # 225.

Pursuant to the Court’s scheduling order, the final pretrial conference in this case is set
for August 10, 2015 and the jury trial on the remaining damages issue will take place on August
25,2015. See Dkt. # 126.

Sirius XM intends to petition the Ninth Circuit for interlocutory review of the Class
Certification Order pursuant to Rule 23(f). See App. 1:10-11." Thus, Sirius XM now requests,
via ex parte application, a stay of the case pending resolution of the Rule 23(f) petition and, if
the petition 1s granted, pending the outcome of Sirtus XM’s appeal. See id. 1:19-21. In the

' Rule 23(f) requires a petition for immediate appeal of a class certification order to be filed
within 14 days after the order is entered. See Fed. R. Civ. P. 23(f).
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alternative, Sirtus XM requests that the Court modify the scheduling order to allow the parties
more time for pre-trial notice issues and to permit Sirius XM to obtain post-certification
discovery. Id. 1:22-2:13.

II. Legal Standard

Under Federal Rule of Civil Procedure 23(f), a party may petition the court of appeals for
permission to immediately appeal a grant or denial of class certification. See Fed. R. Civ. P.
23(f). If the petition is granted, the interlocutory appeal “does not stay proceedings in the district
court unless the district judge or the court of appeals so orders.” Id.

The Ninth Circuit’s standard for stay requests is adopted from the preliminary injunction
context. See Leiva-Perez v. Holder, 640 F.3d 962, 963-66 (9th Cir. 2011); Lopez v. Heckler, 713
F.2d 1432, 1435 (9th Cir. 1983). “To prevail on [a] motion to stay, [the moving party] must
show: (1) it 1s likely to succeed on the merits of the appeal; (2) it will be irreparably injured in
the absence of a stay; (3) issuance of a stay will not substantially injure [the non-moving party];
and (4) the stay is in the public interest.” See Brown v. Wal-Mart Stores, Inc., No. 5:09-CV-
03339-EJD, 2012 WL 5818300, at * 1 (N.D. Cal. Nov. 15, 2012) (citing Leiva-Perez, 640 F.3d
at 964-70; Gray v. Golden Gate Nat’l Recreational Area, No. C 08-722 EDL, 2011 WL
6934433, at *1 (C.D. Cal. Dec. 29, 2011)).

A “flexible approach” to balancing these factors, “so that a stronger showing of one
element may offset a weaker showing of another[,]” is “appropriate in the stay context.” Leiva-
Perez, 640 F.3d at 964-66 (internal quotation omitted). Thus, along this continuum, the factors
comprise “two interrelated legal tests.” See Lopez, 713 F.2d at 1435. At one end of the
continuum, a stay is justified if the moving party shows “a probability of success on the merits
and the possibility of irreparable injury.” Id. (citation omitted). At the other end, the moving
party must demonstrate “that serious legal questions are raised and that the balance of hardships
tips sharply 1n its favor.” Id. (citation omitted); see also Brown, 2012 WL 5818300, at *4
(“[W]here the movant relies on a ‘serious legal question’ to satisfy the first prong of the stay
analysis, the movant must show that the balance of harm tips sharply in its favor.”) (citing
Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1132 (9th Cir. 2011)).

I11. Discussion

Sirius XM seeks a stay pending its Rule 23(f) appeal on the grounds that the Class
Certification Order “raises serious legal issues warranting review by the Ninth Circuit,”
including “whether and under what circumstances defendants can waive the ‘one-way
intervention rule” where, as here, an early merits judgment in favor of the plaintiff has occurred.”
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See App. 1:11-15. Sirtus XM argues that, in light of this serious legal issue, consideration of the
extent to which the balance of hardships favors Sirtus XM and the public’s interest in a stay
indicate that the issuance of a stay is warranted in this case. The Court agrees.

A. Likelihood of Success on Appeal

“To satisfy the likelihood of success factor, [Sirius XM] need not demonstrate that it is
more likely than not that [it] will succeed on the merits.” See Gray, 2011 WL 6934433, at *1
(emphasis added) (citing Leiva-Perez, 640 F.3d at 966). Rather, the “minimum quantum of
likely success necessary to justify a stay” is a “reasonable probability” of success, “a substantial
case on the merits,” or “that serious questions are raised.” Leiva-Perez, 640 F.3d at 967-68
(internal quotations omitted). “A Rule 23(f) petition that presents an unsettled question of law
constitutes a ‘serious legal question” sufficient to satisfy th[e] first prong of the stay analysis.”
See Brown, 2012 WL 5818300, at *2 (citing Gray, 2011 WL 6934433 at *2).

As the Court indicated in its Class Certification Order, the Ninth Circuit has not
addressed the permissibility of class certification after a judgment in favor of plaintiff in light of
the one-way intervention rule. See Dkt. # 225 at 6 (citing Schwarzschild v. Tse, 69 F.3d 293,
297 n.4 (9th Cir. 1995); Weir v. Joly, No. CV-10-898-HZ, 2011 WL 6043024, at *1 (D. Or. Dec.
2,2011)). Flo & Eddie’s citation to Wright v. Schock, 742 F.2d 541 (9th Cir. 1984), a case
concerning defendants’ ability to obtain pre-certification judgments on the merits, is unavailing
because the Ninth Circuit did not examine the unique risks raised by a plaintiff’s pre-
certification judgment in that case. Opp. 5:3-24; see Wright, 742 F.2d at 544 (reasoning that
defendants assume the risk that their summary judgment rulings will only have stare decisis
effect when defendants file such motions prior to class certification, an observation irrelevant to
summary judgment motions by plaintiffs).> This Court thus analyzed the one-way intervention
rule in the context of this case “[w]ithout clear direction from the Ninth Circuit[.]” Dkt. # 225 at
6. Accordingly, Sirius XM’s petition for appellate review of the Class Certification Order
presents an unsettled question of law in the Ninth Circuit.

Flo & Eddie also contests Sirtus XM’s showing on the first prong of the stay analysis by
arguing that Sirtus XM cannot demonstrate that the Ninth Circuit is likely to grant its Rule 23(f)
petition. See Opp. 3:20-4:6; Gray, 2011 WL 6934433 at *1 (“Looking to the likelihood of
success on the merits, the Court must consider both the likelithood that the Ninth Circuit will
grant Defendants” Rule 23(f) petition, and the likelihood that the Ninth Circuit will agree with
Defendants on the substantive merits.”). Flo & Eddie contend that Sirtus XM fails to make this
showing because it ignores that ““[w]hen an error is alleged, [the Ninth Circuit] generally will

2The Court fully incorporated the Wright case into its one-way intervention rule analysis in the
Class Certification Order. Dkt. # 225 at 5-6.
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permit an interlocutory appeal [under Rule 23(f)] only when the certification decision is
manifestly erroneous and virtually certain to be reversed on appeal from the final judgment.
Opp. 3:20-4:6 (quoting Chamberlan v. Ford Motor Co., 402 F.3d 952, 962 (9th Cir. 2005)). Flo
& Eddie complains that “Sirius XM does not even address the Chamberlan standard” when
Sirtus XM instead urges a stay on the basis of the “‘substantial questions’ test.” Id. 4:7-14. Flo
& Eddie’s selective quotation aside, Sirius’ argument is entirely consistent with Chamberlan.

293

In Chamberlan, the Ninth Circuit identified the criteria that it would consider in
evaluating whether to permit an interlocutory appeal under Rule 23(f), an occurrence that should
be “rare.” See Chamberlan, 402 F.3d at 955. It outlined “three categories” in which review of
class certification decision would be most appropriate and held that, ordinarily, “a case
warranting review pursuant to Rule 23(f) must come within one or more of the specified
categories.” Id. at 959-60. Flo & Eddie’s citation to the “manifest error of law” standard 1s only
one of these categories, and the presentation of “an unsettled and fundamental issue of law
relating to class actions™ is another category that can independently justify interlocutory appeal
under Rule 23(f). Id. Thus, contrary to Flo & Eddie’s assertion, there was no need for Sirius
XM to “acknowledge” Chamberlan’s manifest error standard when it argued that a stay was
appropriate under a different category — that the petition presents a fundamental issue of class
action law unsettled in the Ninth Circuit.

The Court concludes that Sirius XM’s forthcoming petition for review satisfies the
likelihood of success prong because the Court’s ruling on the one-way intervention rule raises a
serious legal issue warranting review by the Ninth Circuit.?

B. Balance of Hardships

As described above, “where the movant relies on a “serious legal question’ to satisfy the
first prong of the stay analysis, the movant must show that the balance of harm tips sharply in its
favor.” Brown, 2012 WL 5818300 at *4 (citing Wild Rockies, 632 F.3d at 1132). Because Sirius
XM demonstrates that it is likely to suffer irreparable harm in the absence of a stay, while Flo &
Eddie will not suffer substantial injury if a stay is granted, the Court determines that the balance
of hardships tips sharply in Sirius XM’s favor, and thus in favor of a stay.

Sirtus XM must demonstrate that it is “likely” to suffer irreparable injury in the absence
of a stay. See Leiva-Perez, 640 F.3d at 968 (discussing the factor in the preliminary injunction
context). Sirius XM is likely to suffer irreparable harm if the case 1s not stayed because it 1s
probable that, in the absence of a stay, this case will proceed to trial and final judgment prior to

3 The Court notes that it is not persuaded by any of Sirius XM’s alternate grounds for satisfying
this factor. See App. 4:25-7:4 (e.g., “the Ninth Circuit has never considered whether . . . it is

appropriate to certify a class of copyright owners”™).
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the Ninth Circuit’s consideration and disposition of Sirius XM’s Rule 23(f) petition and appeal.
See App. 7:6-15. When evaluating whether to stay a case pending appeal, “the imminence of
trial [1s] a factor that could change the analysis[.]” Richards v. Ernst & Young LLP, No. C-08-
4988 RMW, 2012 WL 92738, at *3 (N.D. Cal. Jan. 11, 2012); see Bradberry v. T-Mobile US4,
Inc., No. C 06-6567 CW, 2007 WL 2221076, at *4 (N.D. Cal. Aug. 2, 2007) (“[t]he cost of some
pretrial litigation does not constitute an irreparable harm to Defendant” but “this Court indicated
that a stay would be appropriate when the trial date approaches or if discovery were
burdensome™). Not only will Sirtus XM expend significant resources preparing for and likely
actually trying the class action, Sirtus XM will concurrently spend considerable resources
litigating its Rule 26(f) appeal, an appeal that Sirius XM will have to abandon in favor of a full-
blown appeal of the final judgment if the trial concludes before an interlocutory appellate
decision issues. See Gray, 2011 WL 6934433 at *3 (explaining that monetary losses can be
considered irreparable harm 1if defendants are forced to incur much of the expense of potentially
unnecessary trial-oriented litigation before their appeal is heard).

Trial in this case is fast-approaching, set for August 25, 2015. See Dkt. # 126. Although
Sirius XM must file its Rule 26(f) petition within the upcoming week, the Ninth Circuit is
unlikely to evaluate whether to accept the petition and issue a decision on the merits of the
appeal before August 25, 2015 (from the date of the hearing on this application, the trial is 78
days away).* Due to the costs associated with pre-trial and trial work on this high-stakes
litigation as well as the concurrent significant costs associated with the Rule 26(f) appeal, an
appeal that will be moot if Sirius XM litigates this class action to final judgment before the
Ninth Circuit reaches its appeal, Sirius XM is likely to suffer some irreparable harm in the
absence of a stay.’

Flo & Eddie can barely articulate a harm to itself in the event that the Court issues a stay.
See Opp. 9:12-21. Flo & Eddie cites the general principle that “‘[i]t is the duty of the courts to
avoid unnecessary delay in resolving the rights of litigants.”” Id. (quoting LG Elecs., Inc. v.
Eastman Kodak Co., No. 09-CV-0344-H (BLM), 2009 WL 3320497, at * (S.D. Cal. Oct. 14,
2009)). In light of the unsettled issue of law in this case, the Court cannot conclude that the
delay to the class members attendant to resolving that issue through Sirtus XM’s appeal 1s

* Sirius XM notes 80-day and 81-day periods between defendants’ petitions and the Ninth
Circuit’s decisions in Brown and Gray. See App. 7:10-15 (citing Gray, Court of Appeals Dkt.
No. 11-80287; Brown, Court of Appeals Dkt. Nos. 12-801169 & 12-17623).

’For an unrelated reason (desiring more time for notice activities), Flo & Eddie requests a 90-
day extension of the trial date. See Opp. 1:2-9. The Court declines to issue that modification
and analyze the harm to Sirius XM under that hypothetical situation because, under the current
facts of the case, a stay of this action is appropriate pending the disposition of Siritus XM’s Rule

26(f) appeal.
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“unnecessary” because, if Sirius XM’s appeal 1s successful, the Court will de-certify this class.
The only possible harm to Flo & Eddie and the class members resulting from a stay is “having to
wait longer to monetize [their] [] sound recording performing right[s].” App. 8:6-8. Contrary to
situations in which plaintiffs seek injunctive relief, plaintiffs seeking damages awards are not
substantially injured by some delay. See Brown, 2012 WL 5818300 at *4 (“Plaintiff’s complaint
seeks penalties and fees, but does not seek an injunction requiring Defendant to provide seats or
otherwise comply with suitable seating laws . . . [t]he potential delay in Plaintiff’s ability to
recover penalties [] does not constitute a substantial injury.”).

Because Flo & Eddie will be minimally harmed by the issuance of a stay, the irreparable
harm to Sirius XM that is likely to result in the absence of a stay “sharply” tips the balance of
hardships in favor of Sirtus XM.

C. Public Interest

Lastly, the Court considers whether the public interest favors a stay. Sirius XM points
out that “[t]he public ‘generally has an interest in accuracy of judicial proceedings and in
efficient use of government resources.”” App. 9:16-18 (quoting Bristow v. Lycoming Engines,
No. CIV. §-06-1947 LKK/GGH, 2008 WL 2561105, at *3 (E.D. Cal. Jun. 24, 2008)). The Court
agrees that this interest is served by staying the case to avoid costly and potentially unnecessary
litigation, thus conserving judicial resources, while the Ninth Circuit decides whether the one-
way intervention rule precludes class certification in this case. See id. 9:18-10:3. Flo & Eddie
responds that the public interest is against a stay because Sirius XM has failed to show a
sufficient likelthood of success on the merits. Opp. 9:23-10:7. As discussed previously, the
Court disagrees because the Court’s threshold analysis of the one-way intervention rule under
the circumstances of this case addressed an unsettled legal issue in the Ninth Circuit. While
“there is no guarantee that the Ninth Circuit will accept Sirius XM’s petition,” see Opp. 10:8-17,
given the significance of the unsettled application of the one-way intervention rule raised by this
case, both to the parties at bar and class litigants generally, it 1s a sound bet that the Ninth Circuit
will accept the petition.® If the Ninth Circuit does not accept Sirius XM’s petition, the delay will
be negligible and the effect on the public slight. While the public interest in the grant or denial
of the stay does not weigh heavily in either direction, this factor also favors the issuance of a
stay.

Upon considering the necessary factors, due to the unsettled and significant question of
class action law presented by Sirius XM’s Rule 26(f) appeal, the balance of hardships that tips
sharply in Sirius XM’s favor, and the public’s general interest in conserving judicial resources,

® Though it is not a sure bet like American Pharoah, who went off at 3-5 on Saturday to win the

Belmont Stakes and become the first Triple Crown Winner in 37 years.
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the Court concludes that it should stay this case pending the resolution of Sirius XM’s Rule 23(f)
appeal of the Class Certification Order. Because a stay is appropriate, the Court does not
address the parties’ arguments regarding modification of the scheduling order and additional
discovery.

IV.  Conclusion
For the foregoing reasons, the Court GRANTS Sirtus XM’s application and STAYS the
case pending the resolution of Sirius XM’s forthcoming Rule 23(f) petition to the Ninth Circuit

and possible appellate proceedings.

IT IS SO ORDERED.
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