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Summary

In accordance with the mandate established bgZtmmission on Human Rights in
its resolution 1995/70 and with Presidential StaehPPRST/15/1, the Independent Expert
on the situation of human rights in Haiti submit tpresent report to the Council at its
twentieth session.

This year’s report to the Human Rights Councihig more traditional format. The
Independent Expert first considers the questioaiwf and political rights, in particular in
respect of the workings of the courts and the polite describes the situation in the prison
service and the threats faced by persons deprifethair liberty, extended pretrial
detention and conditions of detention at prisons, oints to the importance that should be
given to the Office of the Ombudsman (Office délatection du Citoyen) and the role it
plays. He also raises the subject of the Human tRigection of the United Nations
Stabilization Mission in Haiti (MINUSTAH) as a tapfor consideration.

The Independent Expert then addresses econonaia) smd cultural rights in Haiti
and the importance of incorporating a human-ridgdatsed approach in the rebuilding of the
country.

The Independent Expert also points out the factblisthreatening human rights as
the humanitarian crisis draws to a close, in paldicdrawing attention to the situation of
women who are still victims of gender-based viokenchildren separated from their
families, orphans, child domestic servants, adopt@rsons living with disabilities and the
issue of forced return. He describes the impactchélera on the perception of
MINUSTAH.
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Lastly, the report presents the recommendatiorderbg the Independent Expert, in
three sections. In the first, the Independent Bxj@sues a number of recommendations
related to the workings of State institutions, artgcular the justice system, the police, the
prison system and the Office of the Ombudsman. Sdw@nd section addresses economic
and social rights and how rights are taken intos@®eration during the country’s
reconstruction. In the third part, he issues recemhations regarding the rights of
vulnerable persons as the humanitarian crisis dtawsclose.
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Introduction

1. In accordance with the mandate established &y timmission on Human Rights in

its resolution 1995/70 and with Presidential StaetrPRST/19/31, in which the Human

Rights Council invited the new expert to undertakaission to Haiti in the near future and
submit a report to it, the Independent Expert stbithie present report to the Council at its
twentieth session.

2. The present report covers the period from M&@hl to March 2012, during which
the Independent Expert undertook three missionsaiti.' The Independent Expert wishes
to thank former President René Préval and Presitiiobel Martelly, former Prime
Minister Jean-Max Bellerive and Prime Minister G&gnille? with whom he was able to
meet, in some cases on numerous occasions, forfrdmkness and quality of their
comments, and their invitations to participateriipiementing a number of their projects.
Similarly, he wishes to thank the members of thecessive Governments and members of
the Senate and the Chamber of Deputies with whomaseable to speak, notably about the
ratification of international human rights instrume

3. The Independent Expert travelled to Belladerend@ves and Saint Marc, and
expresses his warm thanks to the many Haitians wi®met on his missions, as well as in
Paris, New York, Brussels, Washington and Genevee guality of the meetings and
discussions is a testament to the attachment dfitiean diaspora to their homeland, their
keen sense of solidarity and their wish to paréitépin their own way in the reconstruction
of the country.

4. The Independent Expert also met with the Spdégresentative of the Secretary-
General and Head of the United Nations Stabiliratidission in Haiti (MINUSTAH),
Edmond Mulet, and later Mariano Fernandez, and theputies, Nigel Fischer and Kevin
Kennedy. He wishes to thank all the members of ttlegims, who afforded him effective
support in terms of logistics, security and publations. He also spoke regularly by
telephone with the Special Representative of theeebary-General and several members of
MINUSTAH in between missions, which allowed him f@ep abreast of political,
economic and security developments in Haiti.

5. The Independent Expert thanks the officialsh&f main institutions of the United
Nations, the Organization of American States, tlaitlbean Community and Common
Market (CARICOM) and the Union of South Americantidas (UNASUR). He also
thanks the members of the diplomatic corps with mhee exchanged views on a number
of occasions concerning the role and activitiethefinternational community.

6. His particular thanks go to the ambassadorsi®fcbuntries of the Group of Latin
American and Caribbean States (GRULAC) and the @adurriends of Haiti, with whom
he was able to discuss and exchange views, notabBort-au-Prince and New York,
thanks to the kind services of the Ambassador adiziBrin Port-au-Prince and the
Ambassador of Uruguay in New York.

7. The Independent Expert wishes to express hisgfatitude once again to United
Nations staff members, particularly national antkrinational staff in the Human Rights

From 6 to 8 April 2011, from 28 August to 9 Sepiem2011 and from 31 January to 8 February
2012.

At the time of writing, Gary Conille had officiallyesigned and was handling pending questions until
the official appointment of a new Prime Minister.
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Section, who are invaluable partners in the exenutf the mission entrusted to him by the
Council.

8. Lastly, during his various missions to Haiti, wWerork, Miami and Geneva, the
Independent Expert met with representatives ofmatigonal and national NGOs, women’s
organizations and farmers’ associations. Civil sfycorganizations constitute an incredibly
valuable resource with remarkable creative poteatia a capacity to take action on the
ground that is doubtless underexploited.

II.  Civil and political rights

9. The Independent Expert met with the campaigrteetwo candidates in the second
round of the Haitian presidential elections to eagite the need to place the rule of law at
the heart of the forthcoming reforms and to rentimeim that economic and social rights
remained a key concern for the majority of Haitians

10.  Since the election of President Michel Martetlye Independent Expert has been
pleased to note that the rule of law has been drtdeofour priorities of his mandate,
alongside education, job creation and the enviraimAt his first meeting with the
President, the topic of implementation of reformsswaised. During the discussions and
telephone conversations that followed, very specs$ues were addressed, in particular the
implementation of certain recommendations that hieatured for several years in the
reports of the Independent Expert. The IndepenBepért welcomes the serious nature and
quality of the strategy adopted by the presideméiam responsible for the rule of law and
the clear vision of the steps required in ordemake reform of the justice system a
cornerstone for the country’s future.

11. The Independent Expert pointed out that gowgris also about sending political
signals, and that the population needs to seethibatule of law is advancing in Haiti. The
country needs real political action to enable igtobeyond the purely technical decisions
that have been called for already for some time.now

12. The Independent Expert has suggested that thesr@Bment should appoint an
Interministerial Delegate for the Rule of Law, rejpmy directly to the Prime Minister, in

order to provide guidance and the necessary camidinbetween the different ministerial
departments. Several ministries are directly affigdty this issue, in particular the Ministry
of Justice and Public Security and the Ministrytted Interior, but the issue of the rule of
law also affects the ministries responsible for ggomental action on the rights to
education, health and housing.

13.  The authorities, in cooperation with the Offafethe Ombudsman and civil society
organizations, could also make the Interministefislegate for the Rule of Law

responsible for drawing up a national human righé, specifically taking into account

the commitments made by the Government during tireetsal periodic review before the
Human Rights Council. Such a plan, in which theicafof the Ombudsman and all actors
in civil society could be involved, would set otietpolicy that the Government wishes to
pursue to make human rights a reality.

GE.12-13208 5
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A. Justice system

14. Just after the earthquake of 12 January 20li@hwtiestroyed the main public
buildings and claimed thousands of civil servantsoag its victims the international
community assessed the scale of aid the countuyirestjito quickly return the judiciary to
operation and to make buildings and human and ¢iaanesources available to the judicial
authorities.

15. On 4 January 2012, a presidential commissiagegtablished to study and propose
appropriate measures for the reform of the jusdiggtem and to continue the work of the
commission established by former President René¢aPr&éhe Independent Expert had the
opportunity to meet the president of the commiss$idiscuss its calendar of work and the
speed with which the commission would issue prolsoste was impressed by the quality
and strategy of the approach adopted to implenmenteform measures in the three laws on
justice system reform that were passed in 2007. Wik of the commission should be
supported by the international community and theplémentation of its proposals
facilitated by the authorities of the country.

16. In that regard, the Independent Expert notes ittportance of monitoring the
effectiveness of the judiciary’s work through thelicial inspectorate. Indeed, the operation
of the courts, registries and prosecution servigesuding the figures communicated on
the number of inspections and performance analysest be checked in practice. The
inspectorate must be headed by judges seconddhisopurpose for a limited period, and
not by officials of the Ministry of Justice and RialSecurity.

17. The Independent Expert drew the attention efltinister of Justice to problems
stemming from the fact that under the High Coun€ithe Judiciary Act, the Council is
responsible for the inspection of judges, whileist@s and prosecution services remain
under the authority of the Minister. He also sugggshat government commissioners and
senior law officers should be firmly reminded o theed for regular, ongoing and effective
supervision of the activities of the courts andigiaty, which will ensure their proper
functioning while safeguarding the rights of persdrefore the law. Such supervision
should be carried out by the senior law officer fiavestigating magistrates and by the
government commissioner for deputy prosecutorsdistdct judges.

18. The Independent Expert's attention had beewrdta the fact that the financing for
the National Legal Aid System would not be extendEdanks to funding provided by
UNASUR/* however, the programme was fortunately able tdicoe® The Independent
Expert notes the value of being able to provideligtable funding for the legal assistance
system, and thanks donors for the support alreaaliged in that field, while emphasizing
that, in time, the system must be assigned to timisivly of Justice.

President of the Court of Cassation

19.  During his meetings with the former Presidemig later, in his first meeting with
President Michel Martelly, the Independent Experentioned how important this
appointment was, as it provided for a separaticth@®executive and the judicial branches.

3 At a press conference held on 12 January 201 Brihee Minister recalled that the disaster had

caused 7.8 billion dollars of damage and that dosk? per cent of the country’s civil servants had

lost their lives.

Union of South American Nations.

5 In November 2011, SYNAL employed some 250 Haitimyers working in 14 offices throughout
the country. Since the creation of SYNAL, over @ @ases have been dealt with.
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20. Indeed, apart from his own ex officio powerBe tPresident of the Court of
Cassation is the keystone of justice system refétenpresides over the High Council of
the Judiciary and can therefore initiate the progre for the certification and recruitment
of judges. He also presides over the Governing @a#rthe Legal Service Training
College.

21. The Independent Expert welcomes the decisiodentsy President Martelly to
appoint the President of the Court of Cassatio@dtober 2011, which he supplemented
with the appointment of four judges in February 20The 11 judges have held their first
general assembly, formed the two section chambeisj@nt chambers, decided on their
working days and elected a representative to thyh i@iouncil of the Judiciary. During his
first meeting with the President of the Court, thdependent Expert was able to see the
seriousness and determination with which the judgese playing their part in restoring
credibility to the Haitian Judiciary.

High Council of the Judiciary

22. At the time of writing, the Minister of Justie@d Public Security had announced the
end of the certification process for the memberghaf High Council of the Judiciary,
opening the way for this new entity to be estalgltshand begin operation as an
administrative body for oversight, discipline aretiion-making in the judicial branch. As
part of the process to establish the members ofigh Council of the Judiciary in their
posts and to ensure its operation, the Ministryusdtice and the Court of Cassation have
also established three technical committees to warlvays of transferring knowledge, the
budget and the headquarters to the High Coun¢fefudiciary.

23. The Independent Expert has welcomed this neméyemains hopeful that the High
Council of the Judiciary will be operational by ttime this report is presented, and that,
regarding funding for reconstruction work in pautar, it will have competent staff and the
funding required for it to operate with absolutdépendence, and to recruit judges without
interference from the executive branch.

24.  The Legal Service Training College held itstfitompetitive examination to recruit
candidates for initial training as judges, withosiy support from the international
community. Some 20 judges were recruited by coripetiexamination to the Legal
Service Training College and were trained in Franebere they received theoretical
training and completed placements at various cdugfere receiving their diplomas and
returning to Haiti. At the time of writing, thes® foung judges had not yet been appointed
to courts.

25. The Legal Service Training College also aimbawe a body of permanent teaching
staff trained in pedagogy. For the first time, jsidges were recruited to receive training in
France on developing teaching sequences and digestudy programmes, which will
make it possible for a new training for traineresgnamme to be introduced in Haiti.

26. As part of a renovation project financed by MISITAH, the library of the Legal
Service Training College has been transformed antnodern documentation centre. The
building now not only houses the library, but atsdecture hall, a computer room, three
administrative offices, an archive room and a fiomg room that can receive around 100
persons and service as a conference facility.

GE.12-13208 7
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B. Prison system and extended pretrial detention

27.  The prison administratibmeports that there are 7,190 persons in pris@24have
been sentenced and 4,966 are awaiting trial. Alri@sper cent of the total number of
prisoners is thus being held in pretrial detentionst of them for an extended period.

28.  The situation, however, differs considerabbnirone jurisdiction to another, both in
terms of the amount of space allocated to persepsivikd of their liberty and the number
of persons held in pretrial detention. A comparisbithe rates of pretrial detention in the
16 establishments in the country reveals that nedeg between establishments, sometimes
guite considerably.

29. Under the “Not One More Day in Prison” prograemna committee of judicial
inspectors, national prison administration offisiadnd other civil servants have been
carrying out enquiries in the courts, at policdistes and every prison in the country since
February 2012. The aim is to identify cases of méel detention and to free those
concerned on a case-by-case basis, without anystreatgy being developed to tackle the
problem.

30. During his most recent mission, the Indepen@apiert visited the women'’s prison
in Pétionville, where nearly 90 per cent of the vesnare in pretrial detention, while only
10 per cent have been sentenced.

31. Several explanations for this have been offesedgesting that it is related to the
types of offences committed, the number of casesl tn criminal courts and how the
different jurisdictions work. The Independent Expeiterates his recommendation that a
detailed study should be carried out on extendettipt detention in the country’s various
jurisdictions in order to develop strategies andgest responses adapted to each case,
rather than national solutions that do not realiket the situation in the different
jurisdictions into account.

32.  The renovation of the National Penitentiarmdsv complete and improvements are
visible, as the premises have been restored, hatsttuation remains tense due to
overcrowding in the cells. Prisoners and those twgptrail live in a space scarcely larger
than 0.5 M, which means that they have to take turns sleépitige situation is a worrying
one, and one qualified by the United Nations Cotisenagainst Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment aal,dnhuman and degrading.

33. The Independent Expert also visited Gonaivé®revpolitical disturbances in 2004
led to the destruction of the civil prison. Sindeen, the holding cells of the Cité de
I'Indépendance police station have been used assanp The cells are overcrowded and
inadequate, with awful conditions of detention;th@ad a nauseating smell emanate from
the cells. Like the rest of the inmates, minorsefaclack of access to health care and
sanitation and a shortage of food; their economid social rights are jeopardized. This
situation should be addressed as a matter of uygéns not acceptable that persons who
have been deprived of their liberty should be dewith in such a manner in an
establishment that was not designed for that perpos

5 Figures given on 26 January 2012 by MINUSTAH.

As an example, 92 per cent of inmates are in ptexe@detention at the National Penitentiary,
compared to 45 per cent at Fort Liberté, 48 pet ae@ap Haitien, 54 per cent at Jacmel and 67 per
cent at Cayes.

UNDP recommends a minimum space of 4’5 The ICRC states that in the most serious crisek, eac
detainee should have at least2 m
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34. Regarding economic and social rights, duringetings with the prison
administration, MINUSTAH and the International Coittee of the Red Cross (ICRC), the
serious health issues and the food supply problanal penal establishments throughout
the country were raised once more. The food suigpturrently managed centrally by the
prison administration, which, when combined withe thifficulties of supplying and
transporting foodstuffs and preparing meals, methad the distribution of meals is
sometimes erratic. Rations are sometimes heavilyi@aving the inmates hungry. At times,
they contract diseases linked directly to the duali quantity of the food. The Independent
Expert should like to point out that while prisos® places of deprivation of liberty, all
other rights must be guaranteed. It is unaccepthlle in addition to excessive periods of
pretrial detention, persons deprived of their lipeshould also be subjected to prison
overcrowding and undernourishment.

35.  On the other hand, the Independent Expert\assted the new Croix des Bouquets
prison, where the architectural design, circulaticglls, common rooms and security have
all been considered as for any construction projibett conforms to the relevant
international standards. The Independent Expertwead the future internal regulations for
the establishment, which should become a modelofber prisons by systematically
addressing practical issues such as food, acce$edlth care, and the separation of
prisoners who have been sentenced and those ayvaitad, without neglecting in the
slightest the essential matter of security. They oldmaining concern is whether the
capacity of the prison will be exceeded by the idaitthorities.

36. Lastly, the Independent Expert notes the vafuaining for prison administration
staff. In total, there are some 1,000 prison stafHaiti for slightly more than 7,000
prisoners, which, despite the efforts made, remaimdequate.

37. The Independent Expert has reminded the Hadiathorities that addressing the
problem of prisons calls for a response that istipal in nature — one transcending

technical decisions — and that allows the Goverrinterset out its intended policy on

prisons. The Independent Expert suggests that raefterk law on prisons should be

adopted, the basic principle being that prison semean deprivation of liberty, but also a
guarantee that all other rights set out in the Gani®n of 1987, as well as in international

instruments, are maintained. Such a law on priseosld then allow the issues of food

supply, access to health care, maintaining famitiksl and security to be addressed in
another way, with the rights of detainees beinggnui@ed. The Independent Expert offers
his time and further suggests that the Special Bappr on torture and other cruel,

inhuman or degrading treatment or punishment shiogilthcluded in the discussion.

C. Police

38. As reflected in Security Council resolutions|ging to reform the Haitian National

Police is at the heart of the tasks assigned toWBMNAH. This process is in the hands of
the National Police, which receives advice from MIBITAH and the United Nations

police (UNPOL).

39. The work was carried out conscientiously, & tndependent Expert drew the
attention of the country’s authorities to the né@dmplement the main recommendations
issued regarding the vetting of the police forcerdtoo, purely technical handling of cases
will not suffice. A strong signal must be sent be tpolice to demonstrate that combating
impunity also means fighting it within their rankand that those officers not up to the
standards of a democratic force will be dismisseds not a question of weakening the
institution, but simply of making it clear that serpreviously tolerated behaviour is now
unacceptable. The Haitian National Police is on¢hefpillars of a State based on the rule
of law, and as such must set an example. It mubtlgend reproach.

GE.12-13208 9
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40. The Independent Expert calls upon the GoverhmwieHaiti to implement, with the

necessary discretion and rigour, the recommendatmm vetting police officers, and
recommends that the High Council of the Nationadideomeet to take decisions in this
regard.

41. The Independent Expert further recommendstti@Special Representative of the
Secretary-General in Haiti and the Haitian authesitshould make an unequivocal joint
statement on continuation of the process so thstihderstood by all that the reform of the
National Police is desired by the Government, aa&lrfot been imposed from outside.

42.  Security Council resolution 2012 (2011) alsdescthat the national plan for the
reform of the Haitian National Police was drawingat close in December 2011 and that a
new five-year plan should be drawn up for 2012. HSac plan should include clear
instructions for implementing the vetting process.

D. Protection

Office of the Ombudsman

43.  Article 207 of the 1987 Constitution establdhen Office of the Ombudsman to
protect all persons against any form of abuse lyaththorities. Since being designated,
Florence Elie has shown her determination to mhisertational institution into the haven it
was intended to be in the Constitution. She hasbéished regional offices to bring it closer
to the people and has drawn up a strategy togetiter donors, MINUSTAH and the
International Organization of La Francophonie.

44. In his first report to the Council (A/HRC/11/para. 31), the Independent Expert
argued that the mandate of the Office of the Omimads should be extended and its
capacity be strengthened with the establishment qfost of “Deputy Ombudsman”.
Obviously, it is for the Office of the Ombudsmaseif to determine how it is organized and
what strategies to draw up. Nonetheless, the Inutég@ Expert calls upon it to consider
whether it is now appropriate to recruit a Deputpliidsman.

45.  The Independent Expert welcomes the adoptidheobrganic law on the Office of
the Ombudsman by the Senate in March 2012, whitdbkshes the scope and means of
action of the Office, thus bringing it into line thithe Paris Principles.

46. Itis now for the authorities to provide thefi€d of the Ombudsman with the budget
it requires to do its work. The Independent Exgénuld like to point out that the Office is
currently supported to a great extent by a numbbénternational partnerS. According to
the Paris Principles, though, adequate funding megirovided by the national authorities,
with supplementary external funding possible fazafic programmes.

47.  When the Office submits its application for r@ctitation to the United Nations, the
application must contain not only the formally regqd information, but also proof that the
Office’s funding is included in the budget approved the national parliament, with an
indication of the portion covered and of items finad by donors.

At the time of writing, the bill had been amendidthe Chamber of Deputies and had been sent back
to the Senate for another reading.

A coordination committee, chaired by the Officeltdé Ombudsman, has been set up with donors to
coordinate the development strategy and ensurgdraege of information.

10
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MINUSTAH Human Rights Section

48. The Independent Expert has argued in favouhefMINUSTAH Human Rights
Section gradually leaving the MINUSTAH logistic leaand setting up a country office of
the Office of the United Nations High Commissiof@r Human Rights (OHCHR) in the
city centre. The people and civil society organaa must have free access to the human
rights unit, which must no longer be seen as gaftemilitary presence.

49. Insofar as MINUSTAH is a comprehensive Unitedtibhs mission, this change

must take place gradually, step-by-step, taking awtcount future decisions concerning the
renewal of the Mission’s mandate. Ultimately, thidl make it possible to establish a

tangible, dual system of protection in Haiti likeetone that exists in other countries,
whereby the Office of the Ombudsman, acting amtt®nal human rights body, provides
protection at the national level, while at the intional level OHCHR provides genuine

oversight in a location close to the populationthie centre of Port-au-Prince.

Economic, social and cultural rights

50.  When the Council renewed the mandate of thededdent Expert, it invited him to
bring his experience and expertise to bear andriboi# “to the cause of human rights in
Haiti, with a particular emphasis on economic, aband cultural rights®

Concept of a State based on the rule of law aretonomic and social
rights

51. In the field of economic, social and culturghts, the Independent Expert has on
numerous occasions pointed out that economic erciymses a threat to political stability
in Haiti and that sustainable development is utkhlie without the strong and continuous
support of the international community, allowing ogenuine strengthening of institutions
— the sole guarantee that basic social servicébaiprovided.

52.  Establishing the rule of law cannot be donepgmby defending civil and political
rights through a reform of the courts and the amahijustice system, the police and the
prison system. Establishing the rule of faalso means ensuring that public institutions
and services are functioning. Over and above tfetysaf persons and goods, such services
must also provide for the enjoyment by all citizesfsthe economic, social and cultural
rights listed in the International Covenant on Emmit, Social and Cultural Rights, ratified
by the Haitian parliament. The ratification refedhe will of the Haitian authorities to
work for the realization of the economic, sociatlanultural rights of all Haitians, and to
work in the long term against poverty and sociall@sion.

53. Ratification of the International Covenant ozbBomic, Social and Cultural Rights
is an important step in broadening the scope ofdrunghts protection, as it consolidates
the foundation for a State based on the rule of laalso paves the way for development
cooperation beneficial to Haiti. Under this instemty the international community is

11
12
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Statement PRST/9/1.

Also addressed by United Nations Security Coumsblution 2012 (2011), which states that: “...
progress in the recovery and reconstruction ofiHastwell as in Haiti’'s social and economic
development, including through effective internatibdevelopment assistance and increased Haitian
institutional capacity to benefit from this assmgte, is crucial to achieving lasting and sustai@abl
stability”, and reiterates “the need for securéybe accompanied by social and economic
development”.
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committed to invest more to support the Governnseafforts to ensure equal access to
education, health and a decent living standardiydieg water, food and adequate housing,
which help to reduce poverty.

54.  Furthermore, this important ratification suppéants other international instruments
to which the country is a party, including the RBmnventions, the United Nations
Millennium Declaration, the Convention against Distnation in Education, agreements
on the right to education, conventions of the Imiional Labour Organization (ILO) and
the outcome of the United Nations Conference on &tuettlements (HABITAT).

55. The Independent Expert points out that thetsigh food!® health!* educationt?
work® and adequate housifigre also included in the Haitian Constitution 887.

56. The Independent Expert will continue to addrafisthese subjects, with the
involvement of the authorities at the highest lewdhited Nations agencies and Haitian
civil society. To this end the Independent Expeas lalso proposed a series of thematic
workshops on economic, social and cultural riglatisthe Haitian Government, with the
participation of mandate holders of the speciakpdures of the Human Rights Council.
These seminars, organized in cooperation with UN¥&fo, will make it possible to work
jointly with the Haitian authorities, United Nati®specialized agencies and representatives
of Haitian civil society on various economic anaisbrights.

57. The proposal has been well received. At the tohwriting, the first seminar was
scheduled to take place in the spring of 2012, with Special Rapporteur on the right to
food. Others will follow, with other mandate holdemcluding those working on the rights
to water, education, health and housing; this sariay draw to a close with an event held
with the Special Rapporteur on extreme povertylandan rights.

58. The Independent Expert welcomes the effortsentadthe Haitian Government to
revive the economy in urban and rural areas. He i¢ites humanitarian organizations
and donors, together with the Government, to agbesisimpact on the local economy so
as to ensure that the development is sustainaldaof® and humanitarian organizations
must ensure the provision of basic necessitiesevdtithe same time working to reduce the
country’s dependence on such external support.

59. To do so, programmes aimed at strengthening@d¢baomic autonomy of Haitians,
in particular of women, must be set up. Such jaaton must take place with wages that
allow for a decent standard of living. The prograesmmust meet non-discrimination
standards and ensure equal access for men and women

60. The Independent Expert supports the effortdhef Government and donors to
concentrate on the informal and semi-formal ecoesmeven if it is crucial to develop
more formal sectors. Supporting and training womdio earn their living from informal
activities must be a priority so as to develop rtlegionomic outlook and increase their
economic independence.

13 Articles 19, 22 and 248 of the Constitution.
14 Articles 19 and 23 of the Constitution.

15 Article 32-1 of the Constitution.

18 Article 35 of the Constitution.

17 Article 22 of the Constitution.
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B. Place of rights in reconstruction

61. At the special session of the Human Rights Cibineld in Geneva at the request of
the Government of Brazil on 27 January 2010, tharCi adopted resolution A/HRC/S-
13/1, a robust resolution entitled “Support of theman Rights Council for the recovery
process in Haiti after the earthquake of 12 Jan@adp: a human rights approach”. Since
then, the Independent Expert has made great effoasure that human rights are at the
heart of the reconstruction process in HAitivith the support of several members of the
Council, and at the request of the Independent Exgeseminar was held in Port-au-Prince
for the Interim Haiti Recovery Commission.

62. In 2011, the Independent Expert was invitedeieeral capital citiédand addressed
a number of meetings to inform the internationahowinity about the implications of the
resolution adopted by the Council and to draw ttiension of donors and international
development agencies to the need to develop sieataging a rights-based approach.

63. The Independent Expert also intervened a nurobéimes with cooperation and
development agencies to ensure that appropriatindsprogrammes would be channelled
to Haiti. He would like to express his gratitudeth® Governments and the agencies in
guestion for their attention and their generoupaase.

64. The Independent Expert should like to recalt the rights-based approach is not a
conceptual approach, but rather one that requidsage of paradigm, as it calls first and
foremost for special attention to be paid to thedw are the most vulnerable, women,
children and disabled persons. It also systematigalolves civil society organizations, in
particular those representing women, farmers ardevable groups, in the reconstruction
effort, and includes gender-specific analyses aodcrete gender-equality targets in
reconstruction plans and budgets. It also ensunes labour-intensive reconstruction
programmes are not concentrated solely in econeettors traditionally occupied by men.

65. The rights-based approach is aimed firsthaking into consideration the needs and
aspirations of Haitians themselves so as to resioneore decentralized and sustainable
development capable of protecting the populatioaired natural hazards. It is also an
approach that makes it possible to ensure thatnsteation is equitable, specifically
seeking equality between the wealthiest and the pessperous regions, with the objective
of creating a more fair society.

66. The Independent Expert followed with interdst tliscussions about the renewal of
the mandate of the Interim Haiti Recovery Commissio its replacement with a purely
Haitian body. Whatever the final decision, whicHads the Haitian authorities to make, the
Independent Expert should like to recommend thetglace of rights in the country’s
reconstruction should figure explicitly in the faling text of any such body, and that
measures should be taken to achieve this objeclihe. MINUSTAH Human Rights
Section can assist in the training and the devetopnof methodological tools for this
project.

V. Violations of rights in the humanitarian crisis

67. Both in Port-au-Prince and outside the capite, Independent Expert took part in
several cluster meetings with humanitarian NGO hie aim of making them aware of
the rights-based approach to humanitarian workirigunis talks in the different capitals he

8 See A/HRC/17/42, paras. 67-70.
19 gpecifically Paris, Brussels, Berlin, Oslo, WashimgtBern and Ottawa.
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also raised this question. He regrets that a rgated approach has still not been adopted
by all those involved, in particular by humanitar@ganizations.

Persons living in camps

68.  During his various missions the Independentexgegularly visited several camps
to check on developments there. According to figudrem the International Organization
for Migration (IOM), in March 2012 some 491,000 p&n or 130,791 families, were still
living in 660 camps in the regions most affectedtry earthquake. According to the latest
statistical study by IOM? 36 per cent of the original populations of the parhave been
living at locations for displaced persons sincettbight of the displacement crisis.

69. At the beginning of 2012 the pace of departtom the camps slowed considerably
owing to the complexity of the urban displacemartig, the housing shortage and poverty.
The living conditions of homeless Haitians ard stitremely difficult. Many are still living

in shelters consisting of plastic sheeting whicthi& hurricane season are shaken by strong
winds and flooded by the rains. Most (60 per cefitihe displaced population remains
grouped in 61 “major” locations housing more th@ Samilies. Such sites account for no
more than 8 per cent of all locations, thus cornifigrthat there is a trend towards further
concentration in the major camps, as already notpdevious reports.

70.  The Housing and Public Buildings Unit, set wpagjoint initiative of the Office of
the President and the Office of the Prime Minisieigperating, and the pace of relocation
has picked up. A pilot relocation project knowntlas 16/6 project (named for 16 districts
in three towns: Port-au-Prince, Delmas and Pétilevis making it possible for displaced
people in six public areas to return to 16 commesiturrently being refurbished.

71. The Government's resettlement strategy is nowncentrating on clearing public
areas, while efforts are being made to rebuild megrhoods damaged by the earthquake.
The announced aim is to make such communitiesctitteaby setting up a small-scale local
economy, thus encouraging people to leave the camps

72.  During his previous mission, the Independemdexwelcomed the intention of the

Haitian Government to meet the challenges of udzitn by declaring the Corail camp

and the unofficial Canaan and Jerusalem sites tof lpaiblic interest, thus securing land
rights and facilitating community planning in theeas in question. Nonetheless —
notwithstanding the fact that the position is not @asy one and is unpopular — the
Independent Expert supports the strategy put fatway the United Nations Human

Settlements Programme (UN-Habitat), under whichichsarvices are to be provided on a
permanent basis through local taxation. This me#ms residents of unplanned

neighbourhoods become “taxpayers”, with the commanBng as a genuine service
provider. A local “social contract” of this type,hieh must be based on the rights and
responsibilities of both parties (citizens and roipal authorities), will in the end allow for

the harmonious redevelopment of the locations &stjan.

73.  As for the future of the unofficial camps aiteés the Independent Expert points out
that in order to close camps that house familispldced by the earthquake, the future of
existing camps must first be determined, quite tafpam those covered by the 16/6 project
mentioned above. It is important to avoid neglegtine camps that are not included in the
presidential programme, and to set out a strategydch camp. The Government should
establish and communicate to the public the catdriwill use to determine which camps

20
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See http://lwww.eshelter-cccmhaiti.info/pdf/DTM_\Report_September_French.pdf.
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should be closed, the complete list of camps tee;land those that may be redeveloped as
new neighbourhoods, in line with the way the quests being handled in Corail.

74. Lastly, the Independent Expert recommendsriiatation strategies for displaced
persons should take into account the recommendationtained in the report submitted to
the General Assembly in 2011 by the Special Rappoxin adequate housing (A/66/270).

Gender-based violence

75.  Since the beginning of the humanitarian crigé)der violence has been the subject
of a great deal of attention for the internatiooammunity. The previous reports of the
Independent Expert have dealt extensively with thisestion and have included
recommendations. Several United Nations reports rattbnal and international human
rights organizations have documented the phenomeafodomestic abuse or family
violence, the role of gangs in and around campsthede facto impunity of those who
abuse women.

76. During a series of discussions on gender va@emwomen’s organizations reported

that, compared with previous years, in 2011 viodeagainst women and girls in the camps
had clearly declined. The Unit for Combating Viatenagainst Women of the National

Police too reports a significant drop in complaints

77. The Independent Expert welcomes the fact tlatynof his recommendations have
been implemented and that specific programmes baga developed making it possible to
prevent or contain this phenomenon. During hisudismns with United Nations agencies,
the question of how to collect statistics to docohgender-based violence was raised once
again. Decisions were taken in respect of the nuetlogy to use to keep track of the
problem and how it evolves over time and the wawtiich such violence is documented.

78.  While the phenomenon is apparently becoming Veslespread, there are still too
many victims. The Independent Expert therefore isintaining a number of
recommendations, while reiterating that such messcomplement one another, and that it
is specifically by combining them that they will best effective.

79. Women’'s organizations have emphasized thecdiffi encountered by victims
when they wish to bring charges. In respect ofathainistration of justice, the Independent
Expert is thus issuing a series of recommendatibngparticular, all prosecutors’ offices
and all courts of first instance should have spegmts to rule on violence committed
against women. During his meetings with the Minisi€ Justice the Independent Expert
recommended ensuring that the judicial authorhi@ge sufficient training, in particular in
respect of the provisions and means of applyingrirational and regional human rights
treaties. He recommends ending once and for alpthaetice whereby justices of the peace
can exceed their mandates by issuing decisionsinmral cases, including rape, as such
practices are conducive to impunity, weaken thmicral justice system and do not protect
the right of women to receive compensation for dgesaLastly, he recommends ensuring
that the police and justices of the peace quickfemrsex crimes to the public prosecutor,
and that the principle should be reaffirmed thanhsactions conducted out of court are
illegal.

80. The Independent Expert also recommends strenigtdp the Unit for the Promotion
and Protection of Women'’s Rights in the Office lof Ombudsman.

81. Lastly, the Independent Expert should like ongain to state that the Guidelines for
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Gender-based Violence Interventions in HumanitaBattings:* drawn up by the United

Nations and other international organizations, i®al that should be more extensively
disseminated, as it contains a large number of iff(pe@commendations that remain
applicable to the situation in Haiti.

C. Children

82. The situation of children has been largely doented by Haitian civil society
organizations and international organizations. Tlmeited Nations Children’s Fund
(UNICEF) continues to provide excellent technicaksiatance, documentation,
identification, family reunification and sheltegre and protection.

83. The Independent Expert should like to commémdvtork carried out by the new

management team of the Social Welfare and Resdastitute, which has a clear vision of
the strategies to draw up and implement to futfd tmission entrusted to the Institute in its
founding tex£? Its financial and human resources are, howevaddquate and it would be

worth allocating additional resources under thegetiéippropriations bills.

84. The measures recommended in the previous rdpare been implemented,
guaranteeing effective supervision of illegal ctelas institutions and the closure of those
that do not conform to legal requirements. The nemdd undeclared centres has fallen, a
survey of centres has been completed and a databtasp, allowing the quality of care and
accommodation to be monitored, as well as the afsibuse for commercial purposes or
trafficking. The Independent Expert calls on intional organizations and donor countries
to no longer fund centres that function outsideldive

85. The Independent Expert recalls once more tdaptoon must take place in a
carefully structured context, and only when all trecessary guarantees are in place, and
that it must not be considered a humanitarian gestde regrets, however, that Haiti has
still not ratified the Hague Convention on Protestof Children and Cooperation in respect
of Intercountry Adoption. An organization respomsilfor international adoption must be
established within the legal framework envisageteface the laws of 1974, which are no
longer appropriate. It would also be helpful if tbeuntries of adopting families would
cease putting pressure on the Haitian Governmergsiome adoptions until the envisaged
legal framework has been adopted.

86. The Independent Expert recalls that, accorttinthe Committee on the Rights of
the Child, 2,400 Haitian children were internatilbjnadopted following the earthquake,
which is double the number adopted from Haiti irD@Gand 6 per cent of total global
intercountry adoptions, from a population of onl§ million.? A significant number of
these adoptions took place outside any legal fraonewDespite measures taken by the
Government to tackle the problem, credible accowutstinue to report trafficking in
children through institutions that take on child@na very young age and place them in
créches before presenting them to candidate adop#rents.

2L http://www.womenwarpeace.org/docs/GBV_Guideline$, pd

22 Decree of 24 November 1983.
2 Ppress conference held by the Chairperson of the Gitaenon the Rights of the Child on 28 February
2012 in Port-au-Prince.
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Persons with disabilities

87.  Since the earthquake of 12 January 2010, thepkndent Expert has constantly paid
attention to the issue of persons with disabiljteasd has commended the work of several
NGOs? He was also able to meet with the Secretary aeSta the Integration of Persons
with Disabilities on several occasions to discums measures that should be implemented
to ensure that public policy takes into account diserimination faced by persons with
disabilities.

88. In his meetings in the various capital citieghwthe agencies responsible for
reconstruction, the Independent Expert regrettatittie applicable standards for buildings
were not always taken into account, despite th¢ tlat the reconstruction of Port-au-
Prince presents a unique opportunity to demonstitae the discrimination suffered by
persons with disabilities is a thing of the past.

Forced return

89. Having received information from several coigstron the situation of Haitians
forced to return, and at the request of the Haitathorities, the Independent Expert
decided to publish a specific report on this is§#IRC/20/35/Add.1). The aim is not to
call into question the legitimate concerns of Statgarding the control of migration flows,
but rather to inform the Human Rights Council oé ttreality of this situation and the
measures taken by States expelling Haitians, byurdeating the legal issues, and
specifically means of appeal against expulsion. fidport also aims to demonstrate the
impact of forced returns of Haitians on Haitianisbg particularly on families living in
extremely precarious situations. It also studiesithpact, in terms of security, of returning
Haitians who may be dangerous once they have sgtisdn sentences in countries of
emigration.

90. The Independent Expert reiterates the recomatems contained in his report of
2010 (A/HRC/14/44/Add.1, paras. 41-42), in whichasks all States to adopt a flexible
and generous attitude towards Haitians seekingyeefn other countries. He recommends
that all States should ensure that returns, whew thust take place, are carried out in
compliance with the relevant legal obligations amduch a way as to place no additional
burden on the country.

Cholera

91. At the end of 2011, almost 514,000 cases ofechchad been registered and just
over 6,900 persons had died since the beginnitigeogépidemic® Fortunately, though, the
mortality rate had fallen from 2.4 per cent at #émel of 2010 to 1.3 per cent at the end of
2011. Despite the stabilization in the number o$esaregistered in recent months,
epidemiologists note that new peaks cannot be ralgd if only due to the number of
families living in camps, where health and hygieoenditions are deteriorating as
humanitarian agencies withdraw. The lack of latrmaintenance, repair and drainage
services is conducive to the spread of choleralé\the majority of humanitarian agencies

24

25

GE.12-13208

Notably Handicap International in Port-au-Prineljch has now transferred its activities to a well-
trained and well-supervised Haitian organizaticat th carrying out some remarkable work (Healing
Hands).

Figures published by the Office for the Coordioatof Humanitarian Affairs (OCHA) on 6
December 2011.
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are withdrawing, the Haitian State is still havidifficulty taking control with a supply of
drinking water to vulnerable areas, including tlaenps, where the services of the cholera
treatment centre are literally disappearing.

92. The Independent Expert recalls that long-tarmding is not yet available and that
short-term funds have been exhausted. A humanitagoeal for 231 million dollars for
2012 under the Consolidated Appeals Process (CA&B)denerated only low levels of
funding.

93. The public controversy over who was responsfbleintroducing the strain of
cholera to Haiti is growing. Complaints registetsdthe families of victims are increasing,
and the number of persons who request certificafesholera infection at health-care
establishments is constantly rising. The IndepenB&pert has neither the authority nor the
mandate to offer an opinion on the origin of theedise. However, he wishes to point out
that silence or denial will do nothing to promotg@od understanding of the activities of
MINUSTAH in a context marked by several distressapisodes of sexual assault in which
MINUSTAH military personnel have allegedly been loated.

V. Combating impunity

A. Case of Jean-Claude Duvalier

94. At the beginning of 2012, the investigatinggadannounced the decision to return
Jean-Claude Duvalier to a criminal court to bedtrfer the crimes of corruption and

misappropriation of public funds, dismissing 22 @iamnts of crimes against humanity
filed by victims who had joined together in an antgroup against impunity.

95. The United Nations High Commissioner for HuniRights, MINUSTAH and the
Independent Expert have all voiced their criticish this decision, demonstrating a
common understanding of the situation. Nonethelgit@ossible legal assistance has been
provided to the judicial authorities by the Unitddtions, following the offer made by the
High Commissioner to share OHCHR expertise withHladtian judicial authorities and to
assist them in investigating and establishing #etsf Several special procedures mandate
holders® have also responded to the Independent Expergieago contribute their legal
expertise and share their experiences of addresginitar situations in other countries, in
particular with regard to enforced disappearanoescaimes against humanity.

96. The victims and their families have decidedappeal against the decision of the
investigating judge, and will doubtless exhaust degnestic remedies available in Haiti
before turning to the Inter-American Court of HunRights.

97. The case has evoked powerful emotions, in tumtcy as abroad, and everyone’s
thoughts must turn first and foremost to the vistiamd their families, who are still waiting
for the Haitian judicial system to bring those mssible to justice. They are waiting for
true recognition that these were crimes againstamityn They are waiting for justice to be
done, and for some effort to be made to keep wappéned from being forgotten, in the
same way as in other countries that have experiesiogilarly dark periods, for example in
Latin America, Africa and the rest of the world,dathat have managed to develop a

% The Special Rapporteur on torture and other cimisliman or degrading treatment or punishment,

the Special Rapporteur on extrajudicial, summargrbitrary executions, the Working Group on
Enforced or Involuntary Disappearances and the Wgrsroup on Arbitrary Detention.
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mechanism for transitional justice. It would be thevhile reviewing the way in which
such countries have addressed such problems.

98. The Independent Expert wishes in that regamdraw the attention of the members
of the Human Rights Council to an interesting atitie proposed by UNASUR aimed at
establishing a human rights training and reseanstitute in Haiti. The institute could be
twinned with the MERCOSUR International Centre foe Promotion of Human Rights,
located within the Navy School of Engineering (Angea) known as ESMA. This institute
could, with the support of the international comiynengage in memorial activities and
work on public education, serve as a host centrepfmtographic archives, organize
conferences, and training seminars and serve aeeding place on international human
rights law and the concept of crimes against hutpani

VI. Recommendations to the Government of Haiti andhe
international community

Civil and political rights
99. With regard to the rule of law:

(@)  The rule of law should be placed at the headf the forthcoming reforms,
including the issue of economic and social rights;

(b)  An Interministerial Delegate for the Rule of Law should be appointed, to
provide guidance and coordination between the diffent ministerial departments and
draft a national human rights plan.

100. With regard to justice system reform:
(@) The work of the presidential commission shoulthe supported,;

(b)  Monitoring of the effectiveness of the judiciay’s work should be carried
out by the judicial inspectorate;

(c)  The law on the High Council of the Judiciary,which entrusts the latter
with responsibility for the judicial inspection sewice in regard to judges, while leaving
registrars and prosecutors under the authority of he Minister, should be reviewed;

(d)  Action should be taken to ensure the regularpngoing and effective
supervision of the work of the courts and of judges

(e)  Visibility and predictability of funding should be guaranteed for the
National Legal Aid System.

101. With regard to the prison system and extended pretal detention:

(@) A comparative study should be conducted of esthded pretrial detention
in each jurisdiction;

(b)  Consideration should be given to the extensioto all jurisdictions of
programmes aimed at freeing persons who have servéiteir sentences;

(c)  The provision of prison meals of sufficient qality and quantity should
be guaranteed;

(d) Convicts serving prison sentences and persoria pretrial detention
should be kept physically apart;

(e) A framework law for prisons should be prepared.

102. With regard to police officers:

GE.12-13208 19



A/HRC/20/35

20

(@)  An unequivocal statement on the vetting processhould be issued by the
Special Representative of the Secretary-General artie Haitian authorities;

(b) A meeting of the High Council of the NationaPolice should be convened
to decide on the removal from the ranks of the Natinal Police of Haiti of those
officers who are not fit for service in a democrat police force;

(c)  Vetting should be reaffirmed as a priority for Haiti and the public
should be regularly informed of the outcomes of th@rocess and the quantitative and
gualitative targets achieved.

103. With regard to the Office of the Ombudsman:
(@) The post of Deputy Ombudsman should be establied;

(b)  The Office of the Ombudsman should be allocatea sufficient budget to
bring it into conformity with the Paris Principles.

104. With regard to the Human Rights Section of MINUSTAH:

(@) A country office of the Office of the United N&ons High Commissioner
for Human Rights should be established in Haiti togradually replace the Human
Rights Section of MINUSTAH.

Economic and social rights
105. With regard to the rule of law:

(@) A series of thematic seminars should be helditlv representatives of the
special procedures;

(b)  Economic recovery should be a constant priont in urban and rural
areas;

(©) Humanitarian organizations and donors should ssess their impact on
the local economy in order to ensure sustainable delopment;

(d) Programmes should be introduced to strengthenthe economic
independence of Haitians;

(e) Priority should be given to providing training and support for women in
order to develop their economic prospects and incese their economic independence;

106. With regard to the place of rights in reconstructon:

(@) Donors and international development agencieshould be called upon to
create strategies built on a rights-based approach;

(b)  Vulnerable persons should benefit from speciattention;

(c)  Civil society organizations, in particular these representing women and
farmers and those defending vulnerable groups, shddi be systematically involved in
the reconstruction effort;

(d)  Gender-specific analyses should be included neconstruction plans and
budgets;

(e)  The reconstruction should facilitate the rest@tion of a sustainable
environment within the framework of more decentralzed development, and one
which protects people against natural hazards;

) The reconstruction must be equitable, establiéng in particular equality
between the richest and the less prosperous regigns
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(g0 The place of rights in reconstruction should b established in the
documents underpinning the structure that will replace the Interim Haiti Recovery
Commission;

(h)  Haitian civil society organizations should banvolved in evaluating the
implementation of a rights-based approach to recortaiction.
Violations of human rights in the humanitarian crisis
107. With regard to the involvement of civil society inreconstruction:

(@) Specific rights-based training, in particular for humanitarian aid
workers, should be provided;

(b) Recommendations by United Nations agencies tbeir personnel on the
application of a rights-based approach should be stngthened

108. With regard to persons living in camps:

(@) The strategy proposed by the United Nations Huan Settlements
Programme (UN-Habitat) which aims to ensure the pruision of basic services and
their permanent support through local taxation, basng this strategy on the rights and
responsibilities of both parties, should be strengjiened;

(b)  Strategies should be developed for the plannedradual closing of each
official and unofficial camp;

(c) The recommendations made in the report by th&pecial Rapporteur on
adequate housing should be taken into account witfegard to resettlement strategies
for displaced persons.

109. With regard to women and gender-based violence:
(@) A methodology should be developed to measureetiscale of the problem;

(b) Efforts should be made to draft a framework lav for all forms of
violence against women;

(c) Women and girls reporting incidents of sexuakssault should receive
support from the Unit for Combating Violence againg$ Women of the National Police;

(d) A special unit should be established in the cots to try cases of violence
against women;

(e)  Sufficient training should be guaranteed forhe judiciary;

) The practice of district judges issuing rulingsin criminal cases, including
rape cases, should be brought to an end once and fdl;

(g) Police officers and district judges should raiglly refer sex crimes to the
public prosecutor, and the principle should be redfrmed that transactions conducted
out of court are illegal;

(h)  The Unit for the Promotion and Protection of Women’s Rights in the
Office of the Ombudsman should be strengthened

0] Dissemination of the Guidelines for Gender-bask Violence
Interventions in Humanitarian Settings should conthue;

0] Training on these guidelines should be organizefor staff of the Haitian
National Police, MINUSTAH and international agencies.

110. With regard to the situation of children:
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(@)  Additional funds should be allocated to the Saal Welfare and Research
Institute;

(b)  Facilities functioning without legal authorization should no longer
receive funding;

(c)  Adoption procedures should be regulated in orer to ensure that full
guarantees are provided and that adoption is not #rated as a humanitarian gesture;

(d)  The Hague Convention on Intercountry Adoptionshould be ratified;

(e)  An organization responsible for intercountry aoptions should be
established;

® Pressure on the Haitian Government from the contries of adopting
families to resume adoptions should be halted untd legal framework is adopted.

111. With regard to persons with disabilities:
(@)  Activities to support persons with disabilitiesshould continue;

(b)  Standards for disabled access to buildings shtw be taken into account
during reconstruction.

112. With regard to forced return:

(@)  Flexibility and generosity should be shown to Hiitians who have sought
refuge in other countries;

(b)  Returns of Haitians, if they must take placeshould be carried out in
compliance with the relevant legal obligations andn such a way as to place no
additional burden on the country.

113. With regard to cholera:
(@)  States should respond to the humanitarian appétaunched for 2012;
(b) A more appropriate response should be providetb those who complain
about those who introduced the cholera strain to Hi.
The fight against impunity
114. With regard to the case of Jean-Claude Duvalier:
(@)  Victims and their families should be supportedn taking legal action;

(b)  Consideration should be given to the initiatie aimed at establishing a
human rights training and research institute in Hati.
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