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Loans to cor-
porate groups.

Both Parts 31 and 32 will consider a loan that was made to a corporation
to have been made to a third person if the tests identified in the pre-
vious discussion of the ‘“General Rule” are satisfied. If these tests are
not met, Parts 31 and 32 still may require attribution, but the cir-
cumstances when this will occur and the consequences of attribution
under these circumstances differ under the two rules. Under part 31, a
loan to a corporation will be deemed to have been made to an insider if
the corporation is a ‘‘related interest’ of the insider (i.e., the insider
owns at least 256% percent of a class of voting shares of the company,
controls the election of a majority of the company’s directors, or has
the power to exercise a controlling influence over the company). Under
part 32, a loan to an individual or company will not be considered to
have been made to a corporate group until a ‘‘person’’ (which includes
individuals and companies) owns more than 50% of the voting shares of
a company. If a loan is found to have been made to a related interest of
an insider under part 31, the loan must comply with all of the insider
lending restrictions of part 31. If a loan is found to have been made to a
corporate group under part 32, the loan, when aggregated with all other
loans to that corporate group, generally may not exceed 50% of the

bank’s capital and surplus.

[61 FR 54536, Oct. 21, 1996, as amended at 73 FR 22251, Apr. 24, 2008]
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§32.1 Authority, purpose and scope.

(a) Authority. This part is issued pur-
suant to 12 U.S.C. 1 et seq., 12 U.S.C. 84,
93a, 1462a.,, 1463, 1464(u), and
5412(b)(2)(B).

(b) Purpose. The purpose of this part
is to protect the safety and soundness
of national banks and savings associa-
tions by preventing excessive loans to
one person, or to related persons that
are financially dependent, and to pro-
mote diversification of loans and equi-
table access to banking services.

(c) Scope. (1) Except as provided by
paragraphs (c¢) and (d) of this section,
this part applies to all loans and exten-
sions of credit made by national banks
and their domestic operating subsidi-
aries and to all loans and extensions of
credit made by savings associations,
their operating subsidiaries, and their
service corporations that are consoli-
dated under Generally Accepted Ac-
counting Principles (GAAP). For pur-
poses of this part, the term ‘‘savings
association” includes Federal savings
associations and state savings associa-
tions, as those terms are defined in 12
U.S.C. 1813(b).

(2) This part does not apply to loans
or extensions of credit made to the
bank’s or savings association’s:

(i) Affiliates, as that term is defined
in 12 U.S.C. 371c(b)(1) and (e), as imple-
mented by 12 CFR 223.2(a) (Regulation
W),

(ii) Operating subsidiaries;

(iii) Edge Act or Agreement Corpora-
tion subsidiaries; or

(iv) Any other subsidiary consoli-
dated with the bank or savings associa-
tion under GAAP.

(3) The lending limits in this part are
separate and independent from the in-
vestment limits prescribed by 12 U.S.C.
24 (Seventh) or 12 U.S.C. 1464(c), as ap-
plicable, and 12 CFR Part 1 and 12 CFR
160.30, and a national bank or savings
association may make loans or exten-
sions of credit to one borrower up to
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the full amount permitted by this part
and also hold eligible securities of the
same obligor up to the full amount per-
mitted under 12 U.S.C. 24 (Seventh) or
12 U.S.C. 1464(c), as applicable, and 12
CFR Part 1 and 12 CFR 160.30.

(4) Loans and extensions of credit to
executive officers, directors and prin-
cipal shareholders of national banks,
savings associations, and their related
interests are subject to limits pre-
scribed by 12 U.S.C. 375a and 375b in ad-
dition to the lending limits established
by 12 U.S.C. 84 or 12 U.S.C. 1464(u) as
applicable, and this part.

(5) In addition to the foregoing, loans
and extensions of credit must be con-
sistent with safe and sound banking
practices.

(d) Temporary exception. The require-
ments of this part shall not apply to
the credit exposure arising from a de-
rivative transaction or securities fi-
nancing transaction until October 1,
2013.

[60 FR 8532, Feb. 15, 1995, as amended at 73
FR 22251, Apr. 24, 2008; 77 FR 37275, June 21,
2012; 77 FR 76842, Dec. 31, 2012; 78 FR 37943,
June 25, 2013]

§32.2 Definitions.

(a) Appropriate Federal banking agency
has the same meaning as in 12 U.S.C.
1813(q).

(b) Borrower means a person who is
named as a borrower or debtor in a
loan or extension of credit; a person to
whom a national bank or savings asso-
ciation has credit exposure arising
from a derivative transaction or a se-
curities financing transaction, entered
by the bank or savings association; or
any other person, including a drawer,
endorser, or guarantor, who is deemed
to be a borrower under the ‘‘direct ben-
efit” or the ‘‘common enterprise’ tests
set forth in §32.5.

(c) Capital and surplus means—

(1) A national bank’s or savings asso-
ciation’s Tier 1 and Tier 2 capital cal-
culated under the risk-based capital
standards applicable to the institution
as reported in the bank’s or savings as-
sociation’s Consolidated Reports of
Condition and Income (Call Report);
plus

(2) The balance of a national bank’s
or savings association’s allowance for
loan and lease losses not included in
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the bank’s or savings association’s Tier
2 capital, for purposes of the calcula-
tion of risk-based capital described in
paragraph (c)(1) of this section, as re-
ported in the bank’s or savings associa-
tion’s Call Report.

(d) Close of business means the time at
which a national bank or savings asso-
ciation closes its accounting records
for the business day.

(e) Consumer means the user of any
products, commodities, goods, or serv-
ices, whether leased or purchased, but
does not include any person who pur-
chases products or commodities for re-
sale or fabrication into goods for sale.

(f) Consumer paper means paper relat-
ing to automobiles, mobile homes, resi-
dences, office equipment, household
items, tuition fees, insurance premium
fees, and similar consumer items. Con-
sumer paper also includes paper cov-
ering the lease (where the national
bank or savings association is not the
owner or lessor) or purchase of equip-
ment for use in manufacturing, farm-
ing, construction, or excavation.

(g) Contractual commitment to advance
funds. (1) The term includes a national
bank’s or savings association’s obliga-
tion to—

(i) Make payment (directly or indi-
rectly) to a third person contingent
upon default by a customer of the bank
or savings association in performing an
obligation and to make such payment
in keeping with the agreed upon terms
of the customer’s contract with the
third person, or to make payments
upon some other stated condition;

(ii) Guarantee or act as surety for the
benefit of a person;

(iii) Advance funds under a qualifying
commitment to lend, as defined in
paragraph (t) of this section, and

(iv) Advance funds under a standby
letter of credit as defined in paragraph
(cc) of this section, a put, or other
similar arrangement.

(2) The term does not include com-
mercial letters of credit and similar in-
struments where the issuing bank or
savings association expects the bene-
ficiary to draw on the issuer, that do
not guarantee payment, and that do
not provide for payment in the event of
a default by a third party.

548



Compitroller of the Currency, Treasury

(h) Control is presumed to exist when
a person directly or indirectly, or act-
ing through or together with one or
more persons—

(1) Owns, controls, or has the power
to vote 25 percent or more of any class
of voting securities of another person;

(2) Controls, in any manner, the elec-
tion of a majority of the directors,
trustees, or other persons exercising
similar functions of another person; or

(3) Has the power to exercise a con-
trolling influence over the manage-
ment or policies of another person.

(i) Credit derivative has the same
meaning as this term has in 12 CFR
part 3, appendix C, section 2.

(j) Current market value means the bid
or closing price listed for an item in a
regularly published listing or an elec-
tronic reporting service.

(k) Derivative transaction includes any
transaction that is a contract, agree-
ment, swap, warrant, note, or option
that is based, in whole or in part, on
the value of, any interest in, or any
quantitative measure or the occurrence
of any event relating to, one or more
commodities, securities, currencies, in-
terest or other rates, indices, or other
assets.

(1) Effective margining arrangement
means a master legal agreement gov-
erning derivative transactions between
a bank or savings association and a
counterparty that requires the
counterparty to post, on a daily basis,
variation margin to fully collateralize
that amount of the bank’s or savings
association’s net credit exposure to the
counterparty that exceeds $25 million
created by the derivative transactions
covered by the agreement.

(m) Eligible credit derivative means a
single-name credit derivative or a
standard, non-tranched index credit de-
rivative provided that:

(1) The derivative contract meets the
requirements of an eligible guarantee,
as defined in 12 CFR part 3, appendix C,
and has been confirmed by the protec-
tion purchaser and the protection pro-
vider;

(2) Any assignment of the derivative
contract has been confirmed by all rel-
evant parties;

(3) If the credit derivative is a credit
default swap, the derivative contract
includes the following credit events:

§32.2

(i) Failure to pay any amount due
under the terms of the reference expo-
sure, subject to any applicable minimal
payment threshold that is consistent
with standard market practice and
with a grace period that is closely in
line with the grace period of the ref-
erence exposure; and

(ii) Bankruptcy, insolvency, restruc-
turing (for obligors not subject to
bankruptcy or insolvency), or inability
of the obligor on the reference exposure
to pay its debts, or its failure or admis-
sion in writing of its inability gen-
erally to pay its debts as they become
due, and similar events;

(4) The terms and conditions dic-
tating the manner in which the deriva-
tive contract is to be settled are incor-
porated into the contract;

(5) If the derivative contract allows
for cash settlement, the contract incor-
porates a robust valuation process to
estimate loss with respect to the deriv-
ative reliably and specifies a reason-
able period for obtaining post-credit
event valuations of the reference expo-
sure;

(6) If the derivative contract requires
the protection purchaser to transfer an
exposure to the protection provider at
settlement, the terms of at least one of
the exposures that is permitted to be
transferred under the contract provides
that any required consent to transfer
may not be unreasonably withheld; and

(7) If the credit derivative is a credit
default swap, the derivative contract
clearly identifies the parties respon-
sible for determining whether a credit
event has occurred, specifies that this
determination is not the sole responsi-
bility of the protection provider, and
gives the protection purchaser the
right to notify the protection provider
of the occurrence of a credit event.

(n) Eligible national bank or eligible
savings association means a national
bank or saving association that:

(1) Is well capitalized as defined in
the prompt corrective action rules ap-
plicable to the institution; and

(2) Has a composite rating of 1 or 2
under the Uniform Financial Institu-
tions Rating System in connection
with the national bank’s or savings as-
sociation’s most recent examination or
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subsequent review, with at least a rat-
ing of 2 for asset quality and for man-
agement.

(0) Eligible protection provider means:

(1) A sovereign entity (a central gov-
ernment, including the U.S. govern-
ment; an agency; department; min-
istry; or central bank);

(2) The Bank for International Set-
tlements, the International Monetary
Fund, the European Central Bank, the
European Commission, or a multilat-
eral development bank;

(3) A Federal Home Loan Bank;

(4) The Federal Agricultural Mort-
gage Corporation;

(6) A depository institution, as de-
fined in section 3 of the Federal De-
posit Insurance Act, 12 U.S.C. 1813(c);

(6) A bank holding company, as de-
fined in section 2 of the Bank Holding
Company Act, as amended, 12 U.S.C.
1841;

(7) A savings and loan holding com-

pany, as defined in section 10 of the
Home Owners’ Loan Act, 12 U.S.C.
1467a;

(8) A securities broker or dealer reg-
istered with the SEC under the Securi-
ties Exchange Act of 1934, 15 U.S.C. 780
et seq;

(9) An insurance company that is
subject to the supervision of a State in-
surance regulator;

(10) A foreign banking organization;

(11) A non-U.S.-based securities firm
or a non-U.S.-based insurance company
that is subject to consolidated super-
vision and regulation comparable to
that imposed on U.S. depository insti-

tutions, securities broker-dealers, or
insurance companies; and

(12) A qualifying central
counterparty;

(p) Financial instrument means stocks,
notes, bonds, and debentures traded on
a national securities exchange, OTC
margin stocks as defined in Regulation
U, 12 CFR part 221, commercial paper,
negotiable certificates of deposit,
bankers’ acceptances, and shares in
money market and mutual funds of the
type that issue shares in which na-
tional banks or savings associations
may perfect a security interest. Finan-
cial instruments may be denominated
in foreign currencies that are freely
convertible to U.S. dollars. The term

12 CFR Ch. | (1-1-14 Edition)
“financial instrument’’ does not in-
clude mortgages.

(a) Loans and extensions of credit
means a national bank’s or savings as-
sociation’s direct or indirect advance
of funds to or on behalf of a borrower
based on an obligation of the borrower
to repay the funds or repayable from
specific property pledged by or on be-
half of the borrower; and any credit ex-
posure, as determined pursuant to
§32.9, arising from a derivative trans-
action or a securities financing trans-
action.

(1) Loans or extensions of credit for
purposes of 12 U.S.C. 84 or 12 U.S.C.
1464(u), as applicable, and this part in-
clude—

(i) A contractual commitment to ad-
vance funds, as defined in paragraph (g)
of this section;

(ii) A maker or endorser’s obligation
arising from a national bank’s or sav-
ings association’s discount of commer-
cial paper;

(iii) A national bank’s or savings as-
sociation’s purchase of third-party
paper subject to an agreement that the
seller will repurchase the paper upon
default or at the end of a stated period.
The amount of the bank’s or savings
association’s loan is the total unpaid
balance of the paper owned by the bank
or savings association less any applica-
ble dealer reserves retained by the
bank or savings association and held
by the bank or savings association as
collateral security. Where the seller’s
obligation to repurchase is limited, the
bank’s or savings association’s loan is
measured by the total amount of the
paper the seller may ultimately be ob-
ligated to repurchase. A national
bank’s or savings association’s pur-
chase of third party paper without di-
rect or indirect recourse to the seller is
not a loan or extension of credit to the
seller;

(iv) An overdraft, whether or not pre-
arranged, but not an intra-day over-
draft for which payment is received be-
fore the close of business of the na-
tional bank or savings association that
makes the funds available;

(v) The sale of Federal funds with a
maturity of more than one business
day, but not Federal funds with a ma-
turity of one day or less or Federal
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funds sold under a continuing contract;
and

(vi) Loans or extensions of credit
that have been charged off on the
books of the national bank or savings
association in whole or in part, unless
the loan or extension of credit—

(A) Is unenforceable by reason of dis-
charge in bankruptcy;

(B) Is no longer legally enforceable
because of expiration of the statute of
limitations or a judicial decision;

(C) Is no longer legally enforceable
for other reasons, provided that the
bank or savings association maintains
sufficient records to demonstrate that
the loan is unenforceable.

(2) The following items do not con-
stitute loans or extensions of credit for
purposes of 12 U.S.C. 84 or 12 U.S.C.
1464(u), as applicable, and this part—

(i) Additional funds advanced for the
benefit of a borrower by a national
bank or savings association for pay-
ment of taxes, insurance, utilities, se-
curity, and maintenance and operating
expenses necessary to preserve the
value of real property securing the
loan, consistent with safe and sound
banking practices, but only if the ad-
vance is for the protection of the
bank’s or savings association’s interest
in the collateral, and provided that
such amounts must be treated as an ex-
tension of credit if a new loan or exten-
sion of credit is made to the borrower;

(ii) Accrued and discounted interest
on an existing loan or extension of
credit, including interest that has been
capitalized from prior notes and inter-
est that has been advanced under terms
and conditions of a loan agreement;

(iii) Financed sales of a mnational
bank’s or savings association’s own as-
sets, including Other Real Estate
Owned, if the financing does not put
the bank or savings association in a
worse position than when the bank or
savings association held title to the as-
sets;

(iv) A renewal or restructuring of a
loan as a new ‘‘loan or extension of
credit,” following the exercise by a na-
tional bank or savings association of
reasonable efforts, consistent with safe
and sound banking practices, to bring
the loan into conformance with the
lending limit, unless new funds are ad-
vanced by the national bank or savings

§32.2

association to the borrower (except as
permitted by §32.3(b)(5)), or a new bor-
rower replaces the original borrower,
or unless the appropriate Federal bank-
ing agency determines that a renewal
or restructuring was undertaken as a
means to evade the bank’s or savings
association’s lending limit;

(v) Amounts paid against uncollected
funds in the normal process of collec-
tion;

(vi)(A) That portion of a loan or ex-
tension of credit sold as a participation
by a national bank or savings associa-
tion on a nonrecourse basis, provided
that the participation results in a pro
rata sharing of credit risk propor-
tionate to the respective interests of
the originating and participating lend-
ers. Where a participation agreement
provides that repayment must be ap-
plied first to the portions sold, a pro
rata sharing will be deemed to exist
only if the agreement also provides
that, in the event of a default or com-
parable event defined in the agree-
ment, participants must share in all
subsequent repayments and collections
in proportion to their percentage par-
ticipation at the time of the occur-
rence of the event.

(B) When an originating national
bank or savings association funds the
entire loan, it must receive funding
from the participants before the close
of business of its next business day. If
the participating portions are not re-
ceived within that period, then the por-
tions funded will be treated as a loan
by the originating bank or savings as-
sociation to the borrower. If the por-
tions so attributed to the borrower ex-
ceed the originating bank’s or savings
association’s lending limit, the loan
may be treated as nonconforming sub-
ject to §32.6, rather than a violation, if:

(I) The originating national bank or
savings association had a valid and un-
conditional participation agreement
with a participant or participants that
was sufficient to reduce the loan to
within the originating bank’s or sav-
ings association’s lending limit;

(2) The participant reconfirmed its
participation and the originating na-
tional bank or savings association had
no knowledge of any information that
would permit the participant to with-
hold its participation; and
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(3) The participation was to be fund-
ed by close of business of the origi-
nating national bank’s or savings asso-
ciation’s next business day; and

(vii) That portion of one or more
loans or extensions of credit, not to ex-
ceed 10 percent of capital and surplus,
with respect to which the national
bank or savings association has pur-
chased protection in the form of a sin-
gle-name credit derivative that meets
the requirements of §32.2(m)(1) through
(7) from an eligible protection provider
if the reference obligor is the same
legal entity as the borrower in the loan
or extension of credit and the maturity
of the protection purchased equals or
exceeds the maturity of the loan or ex-
tension of credit.

(r) Person means an individual; sole
proprietorship; partnership; joint ven-
ture; association; trust; estate; busi-
ness trust; corporation; limited liabil-
ity company; not-for-profit corpora-
tion; sovereign government or agency,
instrumentality, or political subdivi-
sion thereof; or any similar entity or
organization; and

(s) Qualifying central counterparty has
the same meaning as this term has in
12 CFR part 3, appendix C, section 2.

(t) Qualifying commitment to lend
means a legally binding written com-
mitment to lend that, when combined
with all other outstanding loans and
qualifying commitments to a borrower,
was within the national bank’s or sav-
ings association’s lending limit when
entered into, and has not been disquali-
fied.

(1) In determining whether a commit-
ment is within the national bank’s or
savings association’s lending limit
when made, the bank or savings asso-
ciation may deduct from the amount of
the commitment the amount of any le-
gally binding loan participation com-
mitments that are issued concurrent
with the bank’s or savings associa-
tion’s commitment and that would be
excluded from the definition of ‘‘loan
or extension of credit’” under para-
graph (q)(2)(vi) of this section.

(2) If the national bank or savings as-
sociation subsequently chooses to
make an additional loan and that sub-
sequent loan, together with all out-
standing loans and qualifying commit-
ments to a borrower, exceeds the
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bank’s or savings association’s applica-
ble lending limit at that time, the
bank’s or savings association’s quali-
fying commitments to the borrower
that exceed the bank’s or savings asso-
ciation’s lending limit at that time are
deemed to be permanently disqualified,
beginning with the most recent quali-
fying commitment and proceeding in
reverse chronological order. When a
commitment is disqualified, the entire
commitment is disqualified and the
disqualified commitment is no longer
considered a ‘‘loan or extension of cred-
it.” Advances of funds under a disquali-
fied or non-qualifying commitment
may only be made to the extent that
the advance, together with all other
outstanding loans to the borrower, do
not exceed the bank’s or savings asso-
ciation’s lending limit at the time of
the advance, calculated pursuant to
§32.4.

() Qualifying master netting agreement
has the same meaning as this term has
in 12 CFR part 3, appendix C, section 2.

(v) Readily marketable collateral means
financial instruments and bullion that
are salable under ordinary market con-
ditions with reasonable promptness at
a fair market value determined by
quotations based upon actual trans-
actions on an auction or similarly
available daily bid and ask price mar-
ket.

(w) Readily marketable staple means
an article of commerce, agriculture, or
industry, such as wheat and other
grains, cotton, wool, and basic metals
such as tin, copper and lead, in the
form of standardized interchangeable
units, that is easy to sell in a market
with sufficiently frequent price
quotations.

(1) An article comes within this defi-
nition if—

(i) The exact price is easy to deter-
mine; and

(ii) The staple itself is easy to sell at
any time at a price that would not be
considerably less than the amount at
which it is valued as collateral.

(2) Whether an article qualifies as a
readily marketable staple is deter-
mined on the basis of the conditions
existing at the time the loan or exten-
sion of credit that is secured by the
staples is made.

(X) Residential housing units mean:

552



Compitroller of the Currency, Treasury

(1) Homes (including a dwelling unit
in a multi-family residential property
such as a condominium or a coopera-
tive);

(2) Combinations of homes and busi-
ness property (i.e., a home used in part
for business);

(3) Other real estate used for pri-
marily residential purposes other than
a home (but which may include homes);

(4) Combinations of such real estate
and business property involving only
minor business use (i.e., where no more
than 20 percent of the total appraised
value of the real estate is attributable
to the business use);

(5) Farm residences and combinations
of farm residences and commercial
farm real estate;

(6) Property to be improved by the
construction of such structures; or

(7) Leasehold interests in the above
real estate.

(y) Residential real estate loan means a
loan or extension of credit that is se-
cured by 1-4 family residential real es-
tate.

(z) Sale of Federal funds means any
transaction between depository insti-
tutions involving the transfer of imme-
diately available funds resulting from
credits to deposit balances at Federal
Reserve Banks, or from credits to new
or existing deposit balances due from a
correspondent depository institution.

(aa) Securities financing transaction
means a repurchase agreement, reverse
repurchase agreement, securities lend-
ing transaction, or securities bor-
rowing transaction.

(bb) Security has the same meaning as
in section 3(a)(10) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(10)).

(cc) Small business loan means a loan
or extension of credit ‘‘secured by non-
farm nonresidential properties’ or ‘‘a
commercial or industrial loan” as de-
fined in the instructions for prepara-
tion of the Consolidated Report of Con-
dition and Income.

(dd) Small farm loans or extensions of
credit means ‘‘loans to small farms,” as
defined in the instructions for prepara-
tion of the Consolidated Report of Con-
dition and Income.

(ee) Standby letter of credit means any
letter of credit, or similar arrange-
ment, that represents an obligation to

§32.3

the beneficiary on the part of the
issuer:

(1) To repay money borrowed by or
advanced to or for the account of the
account party;

(2) To make payment on account of
any indebtedness undertaken by the
account party; or

(3) To make payment on account of
any default by the account party in the
performance of an obligation.

[60 FR 8532, Feb. 15, 1995, as amended at 63
FR 15746, Apr. 1, 1998; 66 FR 31120, June 11,
2001; 66 FR 55072, Nov. 1, 2001; 69 FR 51357,
Aug. 19, 2004; 77 FR 37275, June 21, 2012; 77 FR
37277, June 21, 2012; 78 FR 37944, June 25, 2013]

§32.3 Lending limits.

(a) Combined general limit. A national
bank’s or savings association’s total
outstanding loans and extensions of
credit to one borrower may not exceed
15 percent of the bank’s or savings as-
sociation’s capital and surplus, plus an
additional 10 percent of the bank’s or
savings association’s capital and sur-
plus, if the amount that exceeds the
bank’s or savings association’s 15 per-
cent general limit is fully secured by
readily marketable collateral, as de-
fined in §32.2(v). To qualify for the ad-
ditional 10 percent limit, the bank or
savings association must perfect a se-
curity interest in the collateral under
applicable law and the collateral must
have a current market value at all
times of at least 100 percent of the
amount of the loan or extension of
credit that exceeds the bank’s or sav-
ings association’s 15 percent general
limit.

(b) Loans subject to special lending lim-
its. The following loans or extensions of
credit are subject to the lending limits
set forth below. When loans and exten-
sions of credit qualify for more than
one special lending limit, the special
limits are cumulative.

(1) Loans secured by bills of lading or
warehouse receipts covering readily mar-
ketable staples. (i) A national bank’s or
savings association’s loans or exten-
sions of credit to one borrower secured
by bills of lading, warehouse receipts,
or similar documents transferring or
securing title to readily marketable
staples, as defined in §32.2(w), may not
exceed 3b percent of the bank’s or sav-
ings association’s capital and surplus
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in addition to the amount allowed
under the bank’s or savings associa-
tion’s combined general limit. The
market value of the staples securing
the loan must at all times equal at
least 115 percent of the amount of the
outstanding 1loan that exceeds the
bank’s or savings association’s com-
bined general limit.

(ii) Staples that qualify for this spe-
cial limit must be nonperishable, may
be refrigerated or frozen, and must be
fully covered by insurance if such in-
surance is customary. Whether a staple
is non-perishable must be determined
on a case-by-case basis because of dif-
ferences in handling and storing com-
modities.

(iii) This special limit applies to a
loan or extension of credit arising from
a single transaction or secured by the
same staples, provided that the dura-
tion of the loan or extension of credit
is:
(A) Not more than ten months if se-
cured by nonperishable staples; or

(B) Not more than six months if se-
cured by refrigerated or frozen staples.

(iv) The holder of the warehouse re-
ceipts, order bills of lading, documents
qualifying as documents of title under
the Uniform Commercial Code, or
other similar documents, must have
control and be able to obtain imme-
diate possession of the staple so that
the bank or savings association is able
to sell the underlying staples and
promptly transfer title and possession
to a purchaser if default should occur
on a loan secured by such documents.
The existence of a brief notice period,
or similar procedural requirements
under applicable law, for the disposal
of the collateral will not affect the eli-
gibility of the instruments for this spe-
cial limit.

(A) Field warehouse receipts are an
acceptable form of collateral when
issued by a duly bonded and licensed
grain elevator or warehouse having ex-
clusive possession and control of the
staples even though the grain elevator
or warehouse is maintained on the
premises of the owner of the staples.

(B) Warehouse receipts issued by the
borrower-owner that is a grain elevator
or warehouse company, duly-bonded
and licensed and regularly inspected by
state or Federal authorities, may be
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considered eligible collateral under
this provision only when the receipts
are registered with an independent reg-
istrar whose consent is required before
the staples may be withdrawn from the
warehouse.

(2) Discount of installment consumer
paper. (i) A national bank’s or savings
association’s loans and extensions of
credit to one borrower that arise from
the discount of negotiable or nonnego-
tiable installment consumer paper, as
defined at §32.2(f), that carries a full
recourse endorsement or unconditional
guarantee by the person selling the
paper, may not exceed 10 percent of the
bank’s or savings association’s capital
and surplus in addition to the amount
allowed under the bank’s or savings as-
sociation’s combined general limit. An
unconditional guarantee may be in the
form of a repurchase agreement or sep-
arate guarantee agreement. A condi-
tion reasonably within the power of the
bank or savings association to perform,
such as the repossession of collateral,
will not make conditional an otherwise
unconditional guarantee.

(ii) Where the seller of the paper of-
fers only partial recourse to the bank
or savings association, the lending lim-
its of this section apply to the obliga-
tion of the seller to the bank or savings
association, which is measured by the
total amount of paper the seller may
be obligated to repurchase or has guar-
anteed.

(iii) Where the bank or savings asso-
ciation is relying primarily upon the
maker of the paper for payment of the
loans or extensions of credit and not
upon any full or partial recourse en-
dorsement or guarantee by the seller of
the paper, the lending limits of this
section apply only to the maker. The
bank or savings association must sub-
stantiate its reliance on the maker
with—

(A) Records supporting the bank’s or
savings association’s independent cred-
it analysis of the maker’s ability to
repay the loan or extension of credit,
maintained by the bank or savings as-
sociation or by a third party that is
contractually obligated to make those
records available for examination pur-
poses; and

(B) A written certification by an offi-
cer of the bank or savings association
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authorized by the bank’s or savings as-
sociation’s board of directors or any
designee of that officer, that the bank
or savings association is relying pri-
marily upon the maker to repay the
loan or extension of credit.

(iv) Where paper is purchased in sub-
stantial quantities, the records, eval-
uation, and certification must be in a
form appropriate for the class and
quantity of paper involved. The bank
or savings association may use sam-
pling techniques, or other appropriate
methods, to independently verify the
reliability of the credit information
supplied by the seller.

(3) Loans secured by documents cov-
ering livestock. (i) A national bank’s or
savings association’s loans or exten-
sions of credit to one borrower secured
by shipping documents or instruments
that transfer or secure title to or give
a first lien on livestock may not exceed
10 percent of the bank’s or savings as-
sociation’s capital and surplus in addi-
tion to the amount allowed under the
bank’s or savings association’s com-
bined general limit. The market value
of the livestock securing the loan must
at all times equal at least 115 percent
of the amount of the outstanding loan
that exceeds the bank’s or savings as-
sociation’s combined general limit. For
purposes of this subsection, the term
“livestock” includes dairy and beef
cattle, hogs, sheep, goats, horses,
mules, poultry and fish, whether or not
held for resale.

(ii) The bank or savings association
must maintain in its files an inspection
and valuation for the livestock pledged
that is reasonably current, taking into
account the nature and frequency of
turnover of the livestock to which the
documents relate, but in any case not
more than 12 months old.

(iii) Under the laws of certain states,
persons furnishing pasturage under a
grazing contract may have a lien on
the livestock for the amount due for
pasturage. If a lien that is based on
pasturage furnished by the lienor prior
to the bank’s or savings association’s
loan or extension of credit is assigned
to the bank or savings association by a
recordable instrument and protected
against being defeated by some other
lien or claim, by payment to a person
other than the bank or savings associa-
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tion, or otherwise, it will qualify under
this exception provided the amount of
the perfected lien is at least equal to
the amount of the loan and the value of
the livestock is at no time less than 115
percent of the portion of the loan or ex-
tension of credit that exceeds the
bank’s or savings association’s com-
bined general limit. When the amount
due under the grazing contract is de-
pendent upon future performance, the
resulting lien does not meet the re-
quirements of the exception.

(4) Loans secured by dairy cattle. A na-
tional bank’s or savings association’s
loans and extensions of credit to one
borrower that arise from the discount
by dealers in dairy cattle of paper
given in payment for the cattle may
not exceed 10 percent of the bank’s or
savings association’s capital and sur-
plus in addition to the amount allowed
under the bank’s or savings associa-
tion’s combined general limit. To qual-
ify, the paper—

(i) Must carry the full recourse en-
dorsement or unconditional guarantee
of the seller; and

(i1) Must be secured by the cattle
being sold, pursuant to liens that allow
the bank or savings association to
maintain a perfected security interest
in the cattle under applicable law.

() Additional advances to complete
project financing pursuant to renewal of
a qualifying commitment to lend. A na-
tional bank or savings association may
renew a qualifying commitment to
lend, as defined by §32.2(t), and com-
plete funding under that commitment
if all of the following criteria are met—

(i) The completion of funding is con-
sistent with safe and sound banking
practices and is made to protect the
position of the bank or savings associa-
tion;

(ii) The completion of funding will
enable the borrower to complete the
project for which the qualifying com-
mitment to lend was made; and

(iii) The amount of the additional
funding does not exceed the unfunded
portion of the bank’s or savings asso-
ciation’s qualifying commitment to
lend.

(c) Loans not subject to the lending lim-
its. The following loans or extensions of
credit are not subject to the lending
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limits of 12 U.S.C. 84, or 12 U.S.C.
1464(u), as applicable, of this part.

(1) Loans arising from the discount of
commercial or business paper. (i) Loans
or extensions of credit arising from the
discount of negotiable commercial or
business paper that evidences an obli-
gation to the person negotiating the
paper. The paper—

(A) Must be given in payment of the
purchase price of commodities pur-
chased for resale, fabrication of a prod-
uct, or any other business purpose that
may reasonably be expected to provide
funds for payment of the paper; and

(B) Must bear the full recourse en-
dorsement of the owner of the paper,
except that paper discounted in con-
nection with export transactions, that
is transferred without recourse, or with
limited recourse, must be supported by
an assignment of appropriate insurance
covering the political, credit, and
transfer risks applicable to the paper,
such as insurance provided by the Ex-
port-Import Bank.

(ii) A failure to pay principal or in-
terest on commercial or business paper
when due does not result in a loan or
extension of credit to the maker or en-
dorser of the paper; however, the
amount of such paper thereafter must
be counted in determining whether ad-
ditional loans or extensions of credit to
the same borrower may be made within
the limits of 12 U.S.C. 84 or 12 U.S.C.
1464(u), as applicable, and this part.

(2) Bankers’ acceptances. A national
bank’s or savings association’s accept-
ance of drafts eligible for rediscount
under 12 U.S.C. 372 and 373 or 12 U.S.C.
1464(c)(1)(M), as applicable, or a na-
tional bank’s or savings association’s
purchase of acceptances created by
other banks or savings associations
that are eligible for rediscount under
those sections; but not including—

(i) A national bank’s or savings asso-
ciation’s acceptance of drafts ineligible
for rediscount (which constitutes a
loan by the bank or savings association
to the customer for whom the accept-
ance was made, in the amount of the
draft);

(ii) A national bank’s or savings asso-
ciation’s purchase of ineligible accept-
ances created by other banks or sav-
ings associations (which constitutes a
loan from the purchasing bank or sav-
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ings association to the accepting bank
or savings association, in the amount
of the purchase price); and

(iii) A national bank’s or savings as-
sociation’s purchase of its own accept-
ances (which constitutes a loan to the
bank’s or savings association’s cus-
tomer for whom the acceptance was
made, in the amount of the purchase
price).

(3)(i) Loans secured by U.S. obligations.
Loans or extensions of credit, or por-
tions thereof, to the extent fully se-
cured by the current market value of:

(A) Bonds, notes, certificates of in-
debtedness, or Treasury bills of the
United States or by similar obligations
fully guaranteed as to principal and in-
terest by the United States;

(B) Loans to the extent guaranteed
as to repayment of principal by the full
faith and credit of the U.S. govern-
ment, as set forth in paragraph
(c)(4)(ii) of this section.

(ii) To qualify a loan or extension of
credit under paragraph (c)(3)(i) of this
section, the national bank or savings
association must perfect a security in-
terest in the collateral under applica-
ble law.

(4) Loans to or guaranteed by a Federal
agency. (1) Loans or extensions of credit
to any department, agency, bureau,
board, commission, or establishment of
the United States or any corporation
wholly owned directly or indirectly by
the United States.

(ii) Loans or extensions of credit, in-
cluding portions thereof, to the extent
secured by unconditional takeout com-
mitments or guarantees of any of the
foregoing governmental entities. The
commitment or guarantee—

(A) Must be payable in cash or its
equivalent within 60 days after demand
for payment is made;

(B) Is considered unconditional if the
protection afforded the national bank
or savings association is not substan-
tially diminished or impaired if loss
should result from factors beyond the
bank’s or savings association’s control.
Protection against loss is not materi-
ally diminished or impaired by proce-
dural requirements, such as an agree-
ment to pay on the obligation only in
the event of default, including default
over a specific period of time, a re-
quirement that notification of default
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be given within a specific period after
its occurrence, or a requirement of
good faith on the part of the bank or
savings association.

() Loans to or guaranteed by general
obligations of a State or political subdivi-
sion. (i) A loan or extension of credit to
a State or political subdivision that
constitutes a general obligation of the
State or political subdivision, as de-
fined in part 1 of this chapter, and for
which the lending national bank or
savings association has an opinion of
counsel or the opinion of that State
Attorney General, or other State legal
official with authority to opine on the
obligation in question, that the loan or
extension of credit is a valid and en-
forceable general obligation of the bor-
rower; and

(ii) A loan or extension of credit, in-
cluding portions thereof, to the extent
guaranteed or secured by a general ob-
ligation of a State or political subdivi-
sion and for which the lending bank or
savings association has an opinion of
counsel or the opinion of that State
Attorney General, or other State legal
official with authority to opine on the
guarantee or collateral in question,
that the guarantee or collateral is a
valid and enforceable general obliga-
tion of that public body.

(6) Loans secured by segregated deposit
accounts. Loans or extensions of credit,
including portions thereof, to the ex-
tent secured by a segregated deposit
account in the lending national bank
or savings association, provided a secu-
rity interest in the deposit has been
perfected under applicable law.

(i) Where the deposit is eligible for
withdrawal before the secured loan ma-
tures, the bank or savings association
must establish internal procedures to
prevent release of the security without
the lending bank’s or savings associa-
tion’s prior consent.

(ii) A deposit that is denominated
and payable in a currency other than
that of the loan or extension of credit
that it secures may be eligible for this
exception if the currency is freely con-
vertible to U.S. dollars.

(A) This exception applies to only
that portion of the loan or extension of
credit that is covered by the U.S. dol-
lar value of the deposit.
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(B) The lending bank or savings asso-
ciation must establish procedures to
periodically revalue foreign currency
deposits to ensure that the loan or ex-
tension of credit remains fully secured
at all times.

() Loans to financial institutions with
the approval of the appropriate Federal
banking agency. Loans or extensions of
credit to any financial institution or to
any receiver, conservator, super-
intendent of banks, or other agent in
charge of the business and property of
a financial institution when an emer-
gency situation exists and a national
bank or savings association is asked to
provide assistance to another financial
institution, and the loan is approved by
the appropriate Federal banking agen-
cy. For purposes of this paragraph, fi-
nancial institution means a commer-
cial bank, savings bank, trust com-
pany, savings association, or credit
union.

(8) Loans to the Student Loan Mar-
keting Association. Loans or extensions
of credit to the Student Loan Mar-
keting Association.

(9) Loans to industrial development au-
thorities. A loan or extension of credit
to an industrial development authority
or similar public entity created to con-
struct and lease a plant facility, in-
cluding a health care facility, to an in-
dustrial occupant will be deemed a
loan to the lessee, provided that—

(i) The national bank or savings asso-
ciation evaluates the creditworthiness
of the industrial occupant before the
loan is extended to the authority;

(ii) The authority’s liability on the
loan is limited solely to whatever in-
terest it has in the particular facility;

(iii) The authority’s interest is as-
signed to the bank or savings associa-
tion as security for the loan or the in-
dustrial occupant issues a promissory
note to the bank or savings association
that provides a higher order of security
than the assignment of a lease; and

(iv) The industrial occupant’s lease
rentals are assigned and paid directly
to the bank or savings association.

(10) Loans to leasing companies. A loan
or extension of credit to a leasing com-
pany for the purpose of purchasing
equipment for lease will be deemed a
loan to the lessee, provided that—
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(i) The national bank or savings asso-
ciation evaluates the creditworthiness
of the lessee before the loan is ex-
tended to the leasing corporation;

(ii) The loan is without recourse to
the leasing corporation;

(iii) The bank or savings association
is given a security interest in the
equipment and in the event of default,
may proceed directly against the
equipment and the lessee for any defi-
ciency resulting from the sale of the
equipment;

(iv) The leasing corporation assigns
all of its rights under the lease to the
bank or savings association;

(v) The lessee’s lease payments are
assigned and paid to the bank or sav-
ings association; and

(vi) The lease terms are subject to
the same limitations that would apply
to a national bank or savings associa-
tion acting as a lessor.

(11) Credit Exposures arising from
transactions financing certain government
securities. Credit exposures arising from
securities financing transactions in
which the securities financed are Type
I securities, as defined in 12 CFR 1.2(j),
in the case of national banks, or securi-
ties listed in section 5(c)(1)(C), (D), (E),
and (F) of HOLA and general obliga-
tions of a state or subdivision as listed
in section 5(c)(1)(H) of HOLA, 12 U.S.C.
1464(c)(1)(C), (D), (E), (F), and (H), in
the case of savings associations.

(12) Intraday credit exposures.
Intraday credit exposures arising from
a derivative transaction or securities
financing transaction.

(d) Special lending limits for savings as-
sociations.— (1) $500,000 exception for
savings associations. If a savings asso-
ciation’s aggregate lending limitation
calculated under paragraph (a) of this
section is less than $500,000, notwith-
standing this limitation in paragraph
(a) of this section, such savings asso-
ciation may have total loans and ex-
tensions of credit, for any purpose, to
one borrower outstanding at one time
not to exceed $500,000.

(2) Loans by savings associations to de-
velop domestic residential housing units.
(i) Subject to paragraph (d)(2)(ii) of
this section, a savings association may
make loans to one borrower to develop
domestic residential housing units, not
to exceed the lesser of $30,000,000 or 30
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percent of the savings association’s
unimpaired capital and unimpaired
surplus, including all loans and exten-
sions of credit subject to paragraph (a)
of this section, provided that:

(A) The savings association is, and
continues to be, in compliance with its
capital requirements under part 167 of
this chapter.

(B) The appropriate Federal banking
agency permits, subject to conditions
it may impose, the savings association
to use the higher limit set forth under
this paragraph (d)(2)(i). A savings asso-
ciation that meets the requirements of
paragraphs (d)(2)(i)(A), (C), and (D) of
this section and that meets the re-
quirements for ‘‘expedited treatment”
under 12 CFR 116.5 or 12 CFR 390.101
may use the higher limit set forth
under paragraph (d)(2)(i) if the savings
association has filed a notice with the
appropriate Federal banking agency
that it intends to use the higher limit
at least 30 days prior to the proposed
use. A savings association that meets
the requirements of paragraphs
(A)(2)(1)(A), (C), and (D) of this section
and that meets the requirements for
“standard treatment’” under 12 CFR
116.5 or 12 CFR 390.101 may use the
higher limit set forth under this para-
graph (d)(2)(i) if the savings association
has filed an application with the appro-
priate Federal banking agency and the
agency has approved the use the higher
limit;

(C) The loans and extensions of credit
made under this paragraph (d)(2)(i) of
this section to all borrowers do not, in
aggregate, exceed 150 percent of the
savings association’s unimpaired cap-
ital and unimpaired surplus;

(D) The loans and extensions of cred-
it made under paragraph (d)(2)(i) of this
section comply with the applicable
loan-to-value requirements.

(ii) The authority of a savings asso-
ciation to make a loan or extension of
credit under the exception in para-
graph (d)(2)(i) of this section ceases im-
mediately upon the association’s fail-
ure to comply with any one of the re-
quirements set forth in paragraph
(d)(2)(@) of this section or any condi-
tion(s) set forth in an order issued by
the appropriate Federal banking agen-
cy under paragraph (d)(2)(i)(B) of this
section.
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(iii) As used in this section, the term
“to develop’ includes each of the var-
ious phases necessary to produce hous-
ing units as an end product, such as ac-
quisition, development and construc-
tion; development and construction;
construction; rehabilitation; and con-
version; and the term ‘‘domestic’’ in-
cludes units within the fifty states, the
District of Columbia, Puerto Rico, the
Virgin Islands, Guam, and the Pacific
Islands.

(3) Commercial paper and corporate
debt securities. In addition to the
amount allowed under the savings as-
sociation’s combined general limit, a
savings association may invest up to 10
percent of unimpaired capital and
unimpaired surplus in the obligations
of one issuer evidenced by commercial
paper or corporate debt securities that
are, as of the date of purchase, invest-
ment grade.

[60 FR 8532, Feb. 15, 1995, as amended at 63
FR 15746, Apr. 1, 1998; 66 FR 31120, June 11,
2001; 66 FR 35072, Nov. 1, 2001; 77 FR 372717,
June 21, 2012]

§32.4 Calculation of lending limits.

(a) Calculation date. For purposes of
determining compliance with 12 U.S.C.
84, and 12 U.S.C. 1464(u), as applicable,
and this part, a national bank or sav-
ings association shall determine its
lending limit as of the most recent of
the following dates:

(1) The last day of the preceding cal-
endar quarter; or

(2) The date on which there is a
change in the bank’s or savings asso-
ciation’s capital category for purposes
of 12 U.S.C. 18310 and 12 CFR 6.3 or 12
CFR 165.3, as applicable.

(b) Effective date. (1) A mnational
bank’s or savings association’s lending
limit calculated in accordance with
paragraph (a)(1) of this section will be
effective as of the earlier of the fol-
lowing dates:

(i) The date on which the bank’s or
savings association’s Call Report is
submitted; or

(ii) The date on which the bank’s or
savings association’s Call Report is re-
quired to be submitted.

(2) A national bank’s or savings asso-
ciation’s lending limit calculated in ac-
cordance with paragraph (a)(2) of this
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section will be effective on the date
that the limit is to be calculated.

(c) More frequent calculations. If the
appropriate Federal banking agency
determines for safety and soundness
reasons that a national bank or savings
association should calculate its lending
limit more frequently than required by
paragraph (a) of this section, the ap-
propriate Federal banking agency may
provide written notice to the national
bank or savings association directing it
to calculate its lending limit at a more
frequent interval, and the national
bank or savings association shall
thereafter calculate its lending limit
at that interval until further notice.

[63 FR 15746, Apr. 1, 1998, as amended at 77
FR 37278, June 21, 2012]

§32.5 Combination rules.

(a) General rule. Loans or extensions
of credit to one borrower will be attrib-
uted to another person and each person
will be deemed a borrower—

(1) When proceeds of a loan or exten-
sion of credit are to be used for the di-
rect benefit of the other person, to the
extent of the proceeds so used; or

(2) When a common enterprise is
deemed to exist between the persons.

(b) Direct benefit. The proceeds of a
loan or extension of credit to a bor-
rower will be deemed to be used for the
direct benefit of another person and
will be attributed to the other person
when the proceeds, or assets purchased
with the proceeds, are transferred to
another person, other than in a bona
fide arm’s length transaction where the
proceeds are used to acquire property,
goods, or services.

(c) Common enterprise. A common en-
terprise will be deemed to exist and
loans to separate borrowers will be ag-
gregated:

(1) When the expected source of re-
payment for each loan or extension of
credit is the same for each borrower
and neither borrower has another
source of income from which the loan
(together with the borrower’s other ob-
ligations) may be fully repaid. An em-
ployer will not be treated as a source of
repayment under this paragraph be-
cause of wages and salaries paid to an
employee, unless the standards of para-
graph (c)(2) of this section are met;
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(2) When loans or extensions of credit
are made—

(i) To borrowers who are related di-
rectly or indirectly through common
control, including where one borrower
is directly or indirectly controlled by
another borrower; and

(ii) Substantial financial inter-
dependence exists between or among
the borrowers. Substantial financial
interdependence is deemed to exist
when 50 percent or more of one bor-
rower’s gross receipts or gross expendi-
tures (on an annual basis) are derived
from transactions with the other bor-
rower. Gross receipts and expenditures
include gross revenues/expenses, inter-
company loans, dividends, capital con-
tributions, and similar receipts or pay-
ments;

(3) When separate persons borrow
from a national bank or savings asso-
ciation to acquire a business enterprise
of which those borrowers will own
more than 50 percent of the voting se-
curities or voting interests, in which
case a common enterprise is deemed to
exist between the borrowers for pur-
poses of combining the acquisition
loans; or

(4) When the appropriate Federal
banking agency determines, based upon
an evaluation of the facts and cir-
cumstances of particular transactions,
that a common enterprise exists.

(d) Special rule for loans to a corporate
group. (1) Loans or extensions of credit
by a national bank or savings associa-
tion to a corporate group may not ex-
ceed 50 percent of the bank’s or savings
association’s capital and surplus. This
limitation applies only to loans subject
to the combined general limit. A cor-
porate group includes a person and all
of its subsidiaries. For purposes of this
paragraph, a corporation or a limited
liability company is a subsidiary of a
person if the person owns or bene-
ficially owns directly or indirectly
more than 50 percent of the voting se-
curities or voting interests of the cor-
poration or company.

(2) Except as provided in paragraph
(d)(1) of this section, loans or exten-
sions of credit to a person and its sub-
sidiary, or to different subsidiaries of a
person, are not combined unless either
the direct benefit or the common en-
terprise test is met.
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(e) Special rules for loans to partner-
ships, joint ventures, and associations—
(1) Partnership loans. Loans or exten-
sions of credit to a partnership, joint
venture, or association are deemed to
be loans or extensions of credit to each
member of the partnership, joint ven-
ture, or association. This rule does not
apply to limited partners in limited
partnerships or to members of joint
ventures or associations if the partners
or members, by the terms of the part-
nership or membership agreement, are
not held generally liable for the debts
or actions of the partnership, joint ven-
ture, or association, and those provi-
sions are valid under applicable law.

(2) Loans to partners. (i) Loans or ex-
tensions of credit to members of a part-
nership, joint venture, or association
are not attributed to the partnership,
joint venture, or association unless ei-
ther the direct benefit or the common
enterprise tests are met. Both the di-
rect benefit and common enterprise
tests are met between a member of a
partnership, joint venture or associa-
tion and such partnership, joint ven-
ture or association, when loans or ex-
tensions of credit are made to the
member to purchase an interest in the
partnership, joint venture or associa-
tion.

(ii) Loans or extensions of credit to
members of a partnership, joint ven-
ture, or association are not attributed
to other members of the partnership,
joint venture, or association unless ei-
ther the direct benefit or common en-
terprise test is met.

(f) Loans to foreign govermments, their
agencies, and instrumentalities—(1) Ag-
gregation. Loans and extensions of cred-
it to foreign governments, their agen-
cies, and instrumentalities will be ag-
gregated with one another only if the
loans or extensions of credit fail to
meet either the means test or the pur-
pose test at the time the loan or exten-
sion of credit is made.

(i) The means test is satisfied if the
borrower has resources or revenue of
its own sufficient to service its debt ob-
ligations. If the government’s support
(excluding guarantees by a central gov-
ernment of the borrower’s debt) ex-
ceeds the borrower’s annual revenues
from other sources, it will be presumed
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that the means test has not been satis-
fied.

(ii) The purpose test is satisfied if the
purpose of the loan or extension of
credit is consistent with the purposes
of the borrower’s general business.

(2) Documentation. In order to show
that the means and purpose tests have
been satisfied, a national bank or sav-
ings association must, at a minimum,
retain in its files the following items:

(1) A statement (accompanied by sup-
porting documentation) describing the
legal status and the degree of financial
and operational autonomy of the bor-
rowing entity;

(ii) Financial statements for the bor-
rowing entity for a minimum of three
years prior to the date the loan or ex-
tension of credit was made or for each
year that the borrowing entity has
been in existence, if less than three;

(iii) Financial statements for each
year the loan or extension of credit is
outstanding;

(iv) The national bank’s or savings
association’s assessment of the bor-
rower’s means of servicing the loan or
extension of credit, including specific
reasons in support of that assessment.
The assessment shall include an anal-
ysis of the borrower’s financial history,
its present and projected economic and
financial performance, and the signifi-
cance of any financial support provided
to the borrower by third parties, in-
cluding the borrower’s central govern-
ment; and

(v) A loan agreement or other writ-
ten statement from the borrower which
clearly describes the purpose of the
loan or extension of credit. The written
representation will ordinarily con-
stitute sufficient evidence that the
purpose test has been satisfied. How-
ever, when, at the time the funds are
disbursed, the bank or savings associa-
tion knows or has reason to know of
other information suggesting that the
borrower will use the proceeds in a
manner inconsistent with the written
representation, it may not, without
further inquiry, accept the representa-
tion.

(3) Restructured loans—(i) Non-com-
bination rule. Notwithstanding para-
graphs (a) through (e) of this section,
when previously outstanding loans and
other extensions of credit to a foreign

§32.5

government, its agencies, and instru-
mentalities (i.e., public-sector obligors)
that qualified for a separate lending
limit under paragraph (f)(1) of this sec-
tion are consolidated under a central
obligor in a qualifying restructuring,
such loans will not be aggregated and
attributed to the central obligor. This
includes any substitution in named ob-
ligors, solely because of the restruc-
turing. Such loans (other than loans
originally attributed to the central ob-
ligor in their own right) will not be
considered obligations of the central
obligor and will continue to be attrib-
uted to the original public-sector obli-
gor for purposes of the lending limit.

(i1) Qualifying restructuring. Loans
and other extensions of credit to a for-
eign government, its agencies, and in-
strumentalities will qualify for the
non-combination process under para-
graph (f)(3)(i) of this section only if
they are restructured in a sovereign
debt restructuring approved by the ap-
propriate Federal banking agency,
upon request by a national bank or
savings association for application of
the non combination rule. The factors
that the appropriate Federal banking
agency will use in making this deter-
mination include, but are not limited
to, the following:

(A) Whether the restructuring in-
volves a substantial portion of the
total commercial bank loans out-
standing to the foreign government, its
agencies, and instrumentalities;

(B) Whether the restructuring in-
volves a substantial number of the for-
eign country’s external commercial
bank creditors;

(C) Whether the restructuring and
consolidation under a central obligor is
being done primarily to facilitate ex-
ternal debt management; and

(D) Whether the restructuring in-
cludes features of debt or debt-service
reduction.

(iii) 50 percent aggregate limit. With re-
spect to any case in which the non-
combination process under paragraph
(H)(3)(i) of this section applies, a na-
tional bank’s or savings association’s
loans and other extensions of credit to
a foreign government, its agencies and
instrumentalities, (including restruc-
tured debt) shall not exceed, in the ag-
gregate, 50 percent of the bank’s or
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savings association’s capital and sur-
plus.

[60 FR 8532, Feb. 15, 1995, as amended at 77
FR 37279, June 21, 2012]

§32.6 Nonconforming loans and exten-
sions of credit.

(a) A loan or extension of credit,
within a national bank’s or savings as-
sociation’s legal lending limit when
made, will not be deemed a violation
but will be treated as nonconforming if
the loan or extension of credit is no
longer in conformity with the bank’s
or savings association’s lending limit
because—

(1) The bank’s or savings associa-
tion’s capital has declined, borrowers
have subsequently merged or formed a
common enterprise, lenders have
merged, or the lending limit or capital
rules have changed;

(2) Collateral securing the loan to
satisfy the requirements of a lending
limit exception has declined in value;
or

(3) In the case of a credit exposure
arising from a transaction identified in
§32.9(a) and measured by the Model
Method specified in §32.9(b)(1)(i) or
§32.9 (¢)(1)(), the Current Exposure
Method specified in §32.9(b)(1)(iii), or
the Basel Collateral Haircut Method
specified in §32.9(c)(1)(iii), the credit
exposure subject to the lending limits
of 12 U.S.C. 84 or 12 U.S.C. 1464(u), as
applicable, or this part increases after
execution of the transaction.

(b) A national bank or savings asso-
ciation must use reasonable efforts to
bring a loan or extension of credit that
is nonconforming as a result of para-
graph (a)(1) or (a)(3) of this section into
conformity with the bank’s or savings
association’s lending limit unless to do
so would be inconsistent with safe and
sound banking practices.

(c) A national bank or savings asso-
ciation must bring a loan that is non-
conforming as a result of cir-
cumstances described in paragraph
(a)(2) of this section into conformity
with the bank’s or savings associa-
tion’s lending limit within 30 calendar
days, except when judicial proceedings,
regulatory actions or other extraor-
dinary circumstances beyond the
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bank’s or savings association’s control
prevent it from taking action.

[77 FR 37279, June 21, 2012, as amended at 78
FR 37944, June 25, 2013]

§32.7 Residential real estate loans,
small business loans, and small
farm loans (“Supplemental Lending
Limits Program”).

(a) Residential real estate, small busi-
ness, and small farm loans. (1) In addi-
tion to the amount that a national
bank or savings association may lend
to one borrower under §32.3, an eligible
national bank or eligible savings asso-
ciation may make residential real es-
tate loans or extensions of credit to
one borrower in the lesser of the fol-
lowing two amounts: 10 percent of its
capital and surplus; or the percent of
its capital and surplus, in excess of 15
percent, that a State bank or savings
association is permitted to lend under
the State lending limit that is avail-
able for residential real estate loans or
unsecured loans in the State where the
main office of the national bank or sav-
ings association is located. Any such
loan or extension of credit must be se-
cured by a perfected first-lien security
interest in 1-4 family real estate in an
amount that does not exceed 80 percent
of the appraised value of the collateral
at the time the loan or extension of
credit is made.

(2) In addition to the amount that a
national bank or savings association
may lend to one borrower under §32.3,
an eligible national bank or eligible
savings association may make small
business loans or extensions of credit
to one borrower in the lesser of the fol-
lowing two amounts: 10 percent of its
capital and surplus; or the percent of
its capital and surplus, in excess of 15
percent, that a state bank is permitted
to lend under the state lending limit
that is available for small business
loans or unsecured loans in the state
where the main office of the national
bank or home office of the savings as-
sociation is located.

(3) In addition to the amount that a
national bank or savings association
may lend to one borrower under §32.3,
an eligible national bank or eligible
savings association may make small
farm loans or extensions of credit to
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one borrower in the lesser of the fol-
lowing two amounts: 10 percent of its
capital and surplus; or the percent of
its capital and surplus, in excess of 15
percent, that a State bank or savings
association is permitted to lend under
the State lending limit that is avail-
able for small farm loans or unsecured
loans in the State where the main of-
fice of the national bank or savings as-
sociation is located.

(4) The total outstanding amount of a
national bank’s or savings associa-
tion’s loans and extensions of credit to
one borrower made under §§32.3(a) and
(b), together with loans and extensions
of credit to the borrower made pursu-
ant to paragraphs (a)(1), (2), and (3) of
this section, shall not exceed 25 percent
of the bank’s or savings association’s
capital and surplus.

(5) The total outstanding amount of a
national bank’s or savings associa-
tion’s loans and extensions of credit to
all of its borrowers made pursuant to
the supplemental lending limits pro-
vided in paragraphs (a)(1), (2), and (3) of
this section may not exceed 100 percent
of the bank’s or savings association’s
capital and surplus.

(b) Application process. An eligible
bank or eligible savings association
must submit an application to, and re-
ceive approval from, its supervisory of-
fice before using the supplemental
lending limits in paragraphs (a)(1), (2),
and (3) of this section. The supervisory
office may approve a completed appli-
cation if it finds that approval is con-
sistent with safety and soundness. To
be deemed complete, the application
must include:

(1) Certification that the bank or sav-
ings association is an ‘‘eligible bank”
or ‘‘eligible savings association’’;

(2) Citations to relevant State laws
or regulations;

(3) A copy of a written resolution by
a majority of the bank’s or savings as-
sociation’s board of directors approving
the use of the limits provided in para-
graphs (a)(1), (2), and (3) of this section,
and confirming the terms and condi-
tions for use of this lending authority;
and

(4) A description of how the board
will exercise its continuing responsi-
bility to oversee the use of this lending
authority.
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(c) Duration of approval. Except as
provided in paragraph (d) of this sec-
tion, a bank or savings association
that has received appropriate Federal
banking agency approval may continue
to make loans and extensions of credit
under the supplemental lending limits
in paragraphs (a)(1), (2), and (3) of this
section, provided the bank or savings
association remains an ‘‘eligible bank”
or ‘‘eligible savings association.”

(d) Discretionary termination of author-
ity. The appropriate Federal banking
agency may rescind a bank’s or savings
association’s authority to use the sup-
plemental lending limits in paragraphs
(a)(1), (2), and (3) of this section based
upon concerns about credit quality,
undue concentrations in the bank’s or
savings association’s portfolio of resi-
dential real estate, small business, or
small farm loans, or concerns about
the bank’s or savings association’s
overall credit risk management sys-
tems and controls. The bank or savings
association must cease making new
loans or extensions of credit in reliance
on the supplemental lending limits
upon receipt of written notice from the
appropriate Federal banking agency
that its authority has been rescinded.

(e) Existing loans. Any loans or exten-
sions of credit made by a bank or sav-
ings association under the supple-
mental lending limits in paragraphs
(a)(1), (2), and (3) of this section, that
were in compliance with this section
when made, will not be deemed a lend-
ing limit violation and will not be
treated as nonconforming under §32.6.

[66 FR 31120, June 11, 2001, as amended at 69
FR 32436, June 10, 2004; 69 FR 51357, Aug. 19,
2004; 72 FR 31444, June 7, 2007; 77 FR 37279,
June 21, 2012]

§32.8 Temporary funding arrange-
ments in emergency situations.

In addition to the amount that a na-
tional bank or savings association may
lend to one borrower under §32.3 of this
part, an eligible bank or eligible sav-
ings association with the written ap-
proval of the appropriate Federal bank-
ing agency may make loans and exten-
sions of credit to one borrower subject
to a special temporary lending limit
established by the appropriate Federal
banking agency, where the appropriate
Federal banking agency determines
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that such loans and extensions of cred-
it are essential to address an emer-
gency situation, such as critical finan-
cial markets stability, will be of short
duration, will be reduced in amount in
a timeframe and manner acceptable to
the appropriate Federal banking agen-
cy, and do not present unacceptable
risk. In granting approval for such a
special temporary lending limit, the
appropriate Federal banking agency
will impose supervisory oversight and
reporting measures that it determines
are appropriate to monitor compliance
with the foregoing standards as set
forth in this paragraph.

[73 FR 14924, Mar. 20, 2008, as amended at 77
FR 37280, June 21, 2012]

§32.9 Credit exposure arising from de-
rivative and securities financing
transactions.

(a) Scope. This section sets forth the
rules for calculating the credit expo-
sure arising from a derivative trans-
action or a securities financing trans-
action entered into by a national bank
or savings association for purposes of
determining the bank’s or savings asso-
ciation’s lending limit pursuant to 12
U.S.C. 84 or 12 U.S.C. 1464(u), as appli-
cable, and this part.

(b) Derivative transactions—(1) Non-
credit derivatives. Subject to paragraphs
(1)(2), (b)(3) and (b)(4) of this section, a
national bank or savings association
shall calculate the credit exposure to a
counterparty arising from a derivative
transaction by one of the following
methods. Subject to paragraph (b)(4) of
this section, a national bank or savings
association shall use the same method
for calculating counterparty credit ex-
posure arising from all of its derivative
transactions.

(i) Model Method—(A) Credit exposure.
The credit exposure of a derivative
transaction under the Internal Model
Method shall equal the sum of the cur-
rent credit exposure of the derivative
transaction and the potential future
credit exposure of the derivative trans-
action.

(B) Calculation of current credit expo-
sure. A bank or savings association
shall determine its current credit expo-
sure by the mark-to-market value of

12 CFR Ch. | (1-1-14 Edition)

the derivative contract. If the mark-to-
market value is positive, then the cur-
rent credit exposure equals that mark-
to-market value. If the mark to mar-
ket value is zero or negative, than the
current credit exposure is zero.

(C) Calculation of potential future cred-
it exposure. (I) A bank or savings asso-
ciation shall calculate its potential fu-
ture credit exposure by using either:

(1) An internal model the use of
which has been approved in writing for
purposes of 12 CFR Part 3, Appendix C,
Section 32(d), 12 CFR Part 167, Appen-
dix C, Section 32(d), or 12 CFR Part 390,
subpart Z, Appendix A, Section 32(d),
as appropriate, provided that the bank
or savings association provides prior
written notice to the appropriate Fed-
eral banking agency of its use for pur-
poses of this section; or

(i) Any other appropriate model the
use of which has been approved in writ-
ing for purposes of this section by the
appropriate Federal banking agency.

(2) Any substantive revisions to a
model made after the bank or savings
association has provided notice of the
use of the model to the appropriate
Federal banking agency pursuant to
paragraph (b)(1)(A)(C)(1)(i) of this sec-
tion or after the appropriate Federal
banking agency has approved the use of
the model pursuant to paragraph
(b)(L)A)(C)(1)(i1) of this section must be
approved by the agency before a bank
or savings association may use the re-
vised model for purposes of this part.

(D) Net credit exposure. A bank or sav-
ings association that calculates its
credit exposure by using the Internal
Model Method pursuant to this para-
graph (b)(1)(i) may net credit exposures
of derivative transactions arising
under the same qualifying master net-
ting agreement.

(ii) Conversion Factor Matrix Method.
The credit exposure arising from a de-
rivative transaction under the Conver-
sion Factor Matrix Method shall equal
and remain fixed at the potential fu-
ture credit exposure of the derivative
transaction which shall equal the prod-
uct of the notional amount of the de-
rivative transaction and a fixed mul-
tiplicative factor determined by ref-
erence to Table 1 of this section.
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TABLE 1—CONVERSION FACTOR MATRIX FOR CALCULATING POTENTIAL FUTURE CREDIT EXPOSURE 1

Other3 (includes

. . Foreign exchange . commodities and
Original maturity 2 Interest rate rate and gold Equity precious metals ex-

cept gold)

1 year or less .015 .015 .20 .06
Over 1 to 3 years .03 .03 .20 .18
Over 3 to 5 years ... .06 .06 .20 .30
Over 5 to 10 years . 12 A2 .20 .60

Over ten years .30 .30 .20 1.0

1For an OTC derivative contract with multiple exchanges of principal, the conversion factor is multiplied by the number of re-

maining payments in the derivative contract.

2For an OTC derivative contract that is structured such that on specified dates any outstanding exposure is settled and the
terms are reset so that the market value of the contract is zero, the remaining maturity equals the time until the next reset date.
For an interest rate derivative contract with a remaining maturity of greater than one year that meets these criteria, the minimum

conversion factor is 0.005.

3Transactions not explicitly covered by any other column in the Table are to be treated as “Other.”

(iii) Current Exposure Method. The
credit exposure arising from a deriva-
tive transaction (other than a credit
derivative transaction) under the Cur-
rent Exposure Method shall be cal-
culated pursuant to 12 CFR Part 3, Ap-
pendix C, Sections 32(c)(5), (6) and (7);
12 CFR Part 167, Appendix C, Sections
32(c)(b), (6), and (7); or 12 CFR Part 390,
subpart Z, Appendix A, Sections
32(c)(b), (6) and (7), as appropriate.

(2) Credit Derivatives—(i) Counterparty
exposure—(A) In general. Notwith-
standing paragraph (b)(1) of this sec-
tion and subject to paragraph
(b)(2)(A)(B) of this section, a national
bank or savings association that uses
the Conversion Factor Matrix Method
or the Current Exposure Method, or
that uses the Model Method without
entering an effective margining ar-
rangement as defined in §32.2(1), shall
calculate the counterparty credit expo-
sure arising from credit derivatives en-
tered by the bank or savings associa-
tion by adding the net notional value
of all protection purchased from the
counterparty on each reference entity.

(B) Special rule for certain effective
margining arrangements. A bank or sav-
ings association must add the EMA
threshold amount to the counterparty
credit exposure arising from credit de-
rivatives calculated under the Model
Method. The EMA threshold is the
amount under an effective margining
arrangement with respect to which the
counterparty is not required to post
variation margin to fully collateralize
the amount of the bank’s or savings as-
sociation’s net credit exposure to the
counterparty.

(ii) Reference entity exposure. A na-
tional bank or savings association
shall calculate the credit exposure to a
reference entity arising from credit de-
rivatives entered into by the bank or
savings association by adding the net
notional value of all protection sold on
the reference entity. A bank or savings
association may reduce its exposure to
a reference entity by the amount of
any eligible credit derivative pur-
chased on that reference entity from
an eligible protection provider.

(3) Special rule for central counterpar-
ties. (i) In addition to amounts cal-
culated under §32.9(b)(1) and (2), the
measure of counterparty exposure to a
central counterparty shall also include
the sum of the initial margin posted by
the bank or savings association, plus
any contributions made by it to a guar-
anty fund at the time such contribu-
tion is made.

(ii) Paragraph (b)(3)(i) of this section
does not apply to a national bank or
saving association that uses an inter-
nal model pursuant to paragraph
(b)(1)(Q) of this section if such model re-
flects the initial margin and any con-
tributions to a guaranty fund.

(4) Mandatory or alternative method.
The appropriate Federal banking agen-
cy may in its discretion require or per-
mit a national bank or savings associa-
tion to use a specific method or meth-
ods set forth in paragraph (b)(1) of this
section to calculate the credit exposure
arising from all derivative transactions
or any specific, or category of, deriva-
tive transactions if it finds, in its dis-
cretion, that such method is consistent
with the safety and soundness of the
bank or savings association.
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(c) Securities financing transactions.—
(1) In general. Except as provided by
paragraph (c)(2) of this section, a na-
tional bank or savings association
shall calculate the credit exposure
arising from a securities financing
transaction by one of the following
methods. A national bank or savings
association shall use the same method
for calculating credit exposure arising
from all of its securities financing
transactions.

(i) Model Method. (A) A national bank
or savings association may calculate
the credit exposure of a securities fi-
nancing transaction by using either:

(I) An internal model the use of
which has been approved in writing by
the appropriate Federal banking agen-
cy for purposes of 12 CFR Part 3, Ap-
pendix C, Section 32(b); 12 CFR Part
167, Appendix C, Section 32(b); or 12
CFR Part 390, subpart Z, Appendix A,
Section 32(b), as appropriate, provided
the bank or savings association pro-
vides prior written notice to the appro-
priate Federal banking agency of its
use for purposes of this section; or

(2) Any other appropriate model the
use of which has been approved in writ-
ing for purposes of this section by the
appropriate Federal banking agency.

(B) Any substantive revisions to a
model made after the bank or savings
association has provided notice of the
use of the model to the appropriate
Federal banking agency pursuant to
paragraph (c)(1)(i)(A)(I) of this section
or after the appropriate Federal bank-
ing agency has approved the use of the
model pursuant to paragraph
©)(1)H)A)2) of this section must be
approved by the agency before a bank
or savings association may use the re-
vised model for purposes of part 32.

(ii) Basic Method. A national bank or
savings association may calculate the
credit exposure of a securities financ-
ing transaction as follows:

(A) Repurchase agreement. The credit
exposure arising from a repurchase
agreement shall equal and remain fixed
at the market value at execution of the
transaction of the securities trans-
ferred to the other party less cash re-
ceived.

12 CFR Ch. | (1-1-14 Edition)

(B) Securities lending—(1) Cash collat-
eral transactions. The credit exposure
arising from a securities lending trans-
action where the collateral is cash
shall equal and remain fixed at the
market value at execution of the trans-
action of securities transferred less
cash received.

(2) Non-cash collateral transactions.
The credit exposure arising from a se-
curities lending transaction where the
collateral is other securities shall
equal and remain fixed as the product
of the higher of the two haircuts asso-
ciated with the two securities, as de-
termined in Table 2 of this section, and
the higher of the two par values of the
securities. Where more than one secu-
rity is provided as collateral, the appli-
cable haircut is the higher of the hair-
cut associated with the security lent
and the notional-weighted average of
the haircuts associated with the securi-
ties provided as collateral.

(C) Reverse repurchase agreements. The
credit exposure arising from a reverse
repurchase agreement shall equal and
remain fixed as the product of the hair-
cut associated with the collateral re-
ceived, as determined in Table 2 of this
section, and the amount of cash trans-
ferred.

(D) Securities borrowing—(1) Cash col-
lateral transactions. The credit exposure
arising from a securities borrowed
transaction where the collateral is
cash shall equal and remain fixed as
the product of the haircut on the col-
lateral received, as determined in
Table 2 of this section, and the amount
of cash transferred to the other party.

(2) Non-cash collateral transactions.
The credit exposure arising from a se-
curities borrowed transaction where
the collateral is other securities shall
equal and remain fixed as the product
of the higher of the two haircuts asso-
ciated with the two securities, as de-
termined in Table 2 of this section, and
the higher of the two par values of the
securities. Where more than one secu-
rity is provided as collateral, the appli-
cable haircut is the higher of the hair-
cut associated with the security bor-
rowed and the notional-weighted aver-
age of the haircuts associated with the
securities provided as collateral.
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TABLE 2—COLLATERAL HAIRCUTS

SOVEREIGN ENTITIES

Residual maturity Haircut without

currency

mismatch
OECD Country Risk Classification2 0-1 ..... <=1 YeAr oo 0.005.
>1 year, <= 5 years 0.02.
>5 years .......... 0.04.
OECD Country Risk Classification 2-3 ....... <=1year ........ 0.01.
>1 year, <=5 years . 0.03.
> 5 years 0.06.

CORPORATE AND MUNICIPAL

BONDS THAT ARE BANK-ELIGIBLE INVESTMENTS

Residual maturity for debt securities

Haircut without

currency
mismatch
Al ... <=1 year 0.02.
Al ... >1 year, <=5 years 0.06.
Al ... >5 years 0.12.
OTHER ELIGIBLE COLLATERAL
Main index 3 equities (including convertible bonds) 0.15.
Other publicly-traded equities (including convertible bonds) .. 0.25.

Mutual funds

Cash collateral held

Highest haircut
applicable to any
security in which

the fund can
invest.
0.

1In cases where the currency denomination of the collateral differs from the currency denomination of the credit transaction,

an additional 8 percent haircut will apply.

20ECD Country Risk Classification means the country risk classification as defined in Article 25 of the OECD’s February
2011 Arrangement on Officially Supported Export Credits Arrangement.

3Main index means the Standard & Poor’'s 500 Index, the FTSE All-World Index, and any other index for which the covered
company can demonstrate to the satisfaction of the Federal Reserve that the equities represented in the index have com-
parable liquidity, depth of market, and size of bid-ask spreads as equities in the Standard & Poor’'s 500 Index and FTSE All-

World Index.

(iii) Basel Collateral Haircut Method. A
national bank or savings association
may calculate the credit exposure of a
securities financing transaction pursu-
ant to 12 CFR Part 3, Appendix C, Sec-
tions 32(b)(2)(i) and (ii); 12 CFR Part
167, Appendix C, Sections 32(b)(2)(i) and
(ii); or 12 CFR Part 390, subpart Z, Ap-
pendix A, Sections 32(b)(2)(i) and (ii), as
appropriate.

(2) Mandatory or alternative method.
The appropriate Federal banking agen-
cy may in its discretion require or per-
mit a national bank or savings associa-
tion to use a specific method or meth-
ods set forth in paragraph (c)(1) of this
section to calculate the credit exposure
arising from all securities financing
transactions or any specific, or cat-
egory of, securities financing trans-

actions if the appropriate Federal
banking agency finds, in its discretion,
that such method is consistent with
the safety and soundness of the bank or
savings association.

[77 FR 37280, June 21, 2012, as amended at 78
FR 37944, June 25, 2013]

APPENDIX A TO PART 32—
INTERPRETATIONS

Section 1. Interrelation of General Limitation
With Ezxception for Loans To Develop Domes-
tic Residential Housing Units

1. The §32.3(d)(2) exception for loans to one
borrower to develop domestic residential
housing units is characterized in the regula-
tion as an ‘‘alternative’” limit. This excep-
tional $30,000,000 or 30 percent limitation
does not operate in addition to the 15 percent
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General Limitation or the 10 percent addi-
tional amount a savings association may
loan to one borrower secured by readily mar-
ketable collateral, but serves as the upper-
most limitation on a savings association’s
lending to any one person once a savings as-
sociation employs this exception.

Example: Savings Association A’s lending
limitation as calculated under the 15 percent
General Limitation is $800, 000. If Savings
Association A lends Y $800,000 for commer-
cial purposes, Savings Association A cannot
lend Y an additional $1,600,000, or 30 percent
of capital and surplus, to develop residential
housing units under the paragraph §32.3(d)(2)
exception. The §32.3(d)(2) exception operates
as the uppermost limitation on all lending to
one borrower (for savings associations that
may employ this exception) and includes any
amounts loaned to the same borrower under
the General Limitation. Savings Association
A, therefore, may lend only an additional
$800,000 to Y, provided §32.3(d)(2) pre-
requisites have been met. The amount loaned
under the authority of the General Limita-
tion ($800,000), when added to the amount
loaned under the exception ($800,000), yields a
sum that does not exceed the 30 percent up-
permost limitation ($1,600,000).

2. a. This result does not change even if the
facts are altered to assume that some or all
of the $800,000 amount of lending permissible
under the General Limitation’s 15 percent
basket is not used, or is devoted to the devel-
opment of domestic residential housing
units.

b. In other words, using the above example,
if Savings Association A lends Y $400,000 for
commercial purposes and $300,000 for residen-
tial purposes—both of which would be per-
mitted under its $800,000 General Limita-
tion—Savings Association A’s remaining per-
missible lending to Y would be: first, an ad-
ditional $100,000 under the General Limita-
tion, and then another $800,000 to develop do-
mestic residential housing units if the sav-
ings association meets the paragraph
§32.3(d)(2) prerequisites. (The latter is
$800,000 because in no event may the total
lending to Y exceed 30 percent of unimpaired
capital and unimpaired surplus). If Savings
Association A did not lend Y the remaining
$100,000 permissible under the General Limi-
tation, its permissible loans to develop do-
mestic residential housing units under
§32.3(d)(2) would be $900,000 instead of $800,000
(the total loans to Y would still equal
$1,600,000).

3. In short, under the §32.3(d)(2) exception,
the 30 percent or $30,000,000 limit will always
operate as the uppermost limitation, unless
the savings association does not avail itself
of the exception and merely relies upon its
General Limitation.
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Section 2. Interrelationship Between the General
Limitation and the 150 Percent Aggregate
Limit on Loans to All Borrowers To Develop
Domestic Residential Housing Units

Numerous questions have been received re-
garding the allocation of loans between the
different lending limit ‘‘baskets,” i.e., the 15
percent General Limitation basket and the
30 percent Residential Development basket.
In general, the inquiries concern the manner
in which a savings association may ‘“‘move”’
a loan from the General Limitation basket
to the Residential Development basket. The
following example is intended to provide
guidance:

Example: Savings Association A’s General
Limitation under §32.3(a) is $15 million. In
January, Savings Association A makes a $10
million loan to Borrower to develop domes-
tic residential housing units. At the time the
loan was made, Savings Association A had
not received approval under an order issued
by the appropriate Federal banking agency
to avail itself of the residential development
exception to lending limits. Therefore, the
$10 million loan is made under Savings Asso-
ciation A’s General Limitation.

2. In June, Savings Association A receives
authorization to lend under the Residential
Development exception. In July, Savings As-
sociation A lends $3 million to Borrower to
develop domestic residential housing units.
In August, Borrower seeks an additional $12
million commercial loan from Savings Asso-
ciation A. Savings Association A cannot
make the loan to Borrower, however, be-
cause it already has an outstanding $10 mil-
lion loan to Borrower that counts against
Savings Association A’s General Limitation
of $15 million. Thus, Savings Association A
may lend only up to an additional $56 million
to Borrower under the General Limitation.

3. However, Savings Association A may be
able to reallocate the $10 million loan it
made to Borrower in January to its Residen-
tial Development basket provided that: (1)
Savings Association A has obtained author-
ity under an order issued by the appropriate
Federal banking agency to avail itself of the
additional lending authority for residential
development and maintains compliance with
all prerequisites to such lending authority;
(2) the original $10 million loan made in Jan-
uary constitutes a loan to develop domestic
residential housing units as defined; and (3)
the housing unit(s) constructed with the
funds from the January loan remain in a
stage of ‘‘development’ at the time Savings
Association A reallocates the loan to the do-
mestic residential housing basket. The
project must be in a stage of acquisition, de-
velopment, construction, rehabilitation, or
conversion in order for the loan to be reallo-
cated.
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4. If Savings Association A is able to re-
allocate the $10 million loan made to Bor-
rower in January to its Residential Develop-
ment basket, it may make the $12 million
commercial loan requested by Borrower in
August. Once the January loan is reallocated
to the Residential Development basket, how-
ever, the $10 million loan counts towards
Savings Association A’s 150 percent aggre-
gate limitation on loans to all borrowers
under the residential development basket
(§32.3(d)(2)).

5. If Savings Association A reallocates the
January loan to its domestic residential
housing basket and makes an additional $12
million commercial loan to Borrower, Sav-
ings Association A’s totals under the respec-
tive limitations would be: $12 million under
the General Limitation; and $13 million
under the Residential Development limita-
tion. The full $13 million residential develop-
ment loan counts toward Savings Associa-
tion A’s aggregate 150 percent limitation.

[77 FR 37282, June 21, 2012]
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AUTHORITY: 12 U.S.C. 1 et seq., 25b, 29, 93a,
371, 1465, 1701j-3, 1828(0), 3331 et seq., 5101 et
seq., and 5412(b)(2)(B).

EFFECTIVE DATE NOTE: At 78 FR 10432, Feb.
13, 2013, the authority citation was revised,
effective Jan 18, 2014. For the convenience of
the user, the revised text is set forth as fol-
lows:

AUTHORITY: 12 U.S.C. 1 et seq., 25b, 29, 93a,
371, 1463, 1464, 1465,1701j-3, 1828(0), 3331 et seq.,
5101 et seq., 5412(b)(2)(B) and 15 U.S.C. 1639h.
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SOURCE: 61 FR 11300, Mar. 20, 1996, unless
otherwise noted.
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